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REVOCATION OF WATER OARRIER CERTIFICATES AND 
PERMITS 





MONDAY, APRIL 12, 1954 


Unirep STates SENATE, 
SUBCOMMITTEE No. 1 ON 
SURFACE TRANSPORTATION OF THE 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C. 
H. R. 3792 


The subcommittee met at 1 p. m., pursuant to call, in room G—16 
of the Capitol, Senator Andrew F. Schoeppel (chairman of the sub- 
committee) presiding. 

Present: Senators Schoeppel, Purtell, and Hunt 

Also present: Bertram O. Wissman, chief clerk; E. R. Jelsma, pro- 
fessional staff member. 

Senator ScHorPpPEL. The subcommittee will come to order. 

I am introducing for the record a copy of H. R. 3792 and a copy of 
our committee print on H. R. 3792, which is primarily the same as 
S. 2364, 82d Congress. 


H. R. 3792 and committee print of H. R. 3792 are as follows:) 


Committee print No, 1 of H. R. 3792, 83d Cong., 2d sess.] 
AN A( ro ame | t III of the Interstate Commerce Act, so as to auth« terstate Commerce 
( ! i tore ‘ nd ispend wate ier certificates and permits under certain condition 


Be it enacted by the Senate and House of Representatives of the United States of 


America in Congress assembled, That part III of the Interstate Commerce Act, as 
amended, is amended by inserting immediately after section 312 the following 
new section: , 

“REVOCATION OF CERTIFICATES AND PERMI 


“Sree, 312a. Certificates and permits shall be effective from the date specified 
therein, and shall remain in effect until suspended or terminated as provided in 
this section. Anv certificate or permit may, upon application of the holder thereof 


in the discretion of the Commission, be amended or revoked, in whole or in part, 


or May upon complaint, or on the Commission’s own initiative, after reasonable 
notice and opportunity for hearing, be suspended, changed, or revoked, in whole 
or in part, for willful failure to comply with any provision of this part, or with any 
lawful order, rule, or regulation of the Commission promulgated under this part, 
or with any term, condition, or limitation of such certificate or permit, or for 
willful failure to engage in, or to continue to engage in, the operation authorized 
by such certificate or permit. The right to engage in transportation in interstate 
or foreign commerce by virtue of any certificate or permit, or any application filed 
pursuant to the provisions of section 309 (a) or temporary authority under section 
311 (a), may be suspended by the Commission upon reasonable notice of not less 
than fifteen davs to the carrier, but without hearing, for failure to comply, and 
until compliance, with the provisions of section 306 (a) or 306 (e) or with any 
lawful order, rule, or regulation of the Commission promulgated thereunder.” 

Sec. 2. The table of contents in section 301 of the Interstate Commerce Act, 
as amended (49 U.S. C., see. 901), is amended by inserting immediately after and 
below 





AMENDMENTS TO INTERSTATE COMMERCE ACT 





Commerce 


conditions 


‘ j Senate and Tlouse of Re p esentatives of the nited States of 
| é C onare assem That part II] of the lt terstate Commerce Act, 
N Lin ( al nded | serting immediately after sectior 312 the following 
REVOCATION OF CERTIFICATES AND PERM 
_ ol2Za. Certificates and permits shall be effective from the date specif ed 
er and all remain in effect until suspended or terminated as provided in 
Any certificate or permit may, upon application of the holder 
liscretion of the Commission, be amended or revoked, in whole 
or in part, or may upon complaint, or on the Commission’s own initiative, after 
al otice and opportunity for hearing, be suspended, changed, or revoked, 
n whole or in part, for willful failure to comply with any provision of this part, 
anv lawful order, rule, or regulation of the Commission promulgated 
der 1 part, or with any ter condition, or limitation of such certificate or 
Src. 2. The table of contents in section 301 of the Interstate Commerce Act, 
ame ed (49 U.S. ( sec, 901 amended by inserting immediately after 
1} 4 
1 
te 
t folk g ew ite 
Passer e House of Rept i s Julv 7, 1953 
Attest Lyte O. SNAvER, Clerk 
Senator SCHOEPP!] This bill is substantially the same as S. 2364 


which was favorably reported by this committee in the 82d Congress, 
2d session H. R. 3792 would authorize the Interstate Commerce 
Commission under certain conditions to revoke or amend certificates 
and permits of water carriers. 

The Interstate Commerce Commission has stated that part III of 
the Interstate Commerce Act does not now provide revocation author- 
ity and procedure such as are found in part II and part IV with refer- 
ence to motor carriers and freight forwarders, respectively. 

The Interstate Commerce Commission contends that the United 
States Supreme Court, in United States v. Seatrain Lines, Inc. (329 
U.S. 424), has indicated that the Commission is without authority to 
revoke water carrier certificates or permits in whole or in part, once 
they have become effective and the time fixed for requesting rehearing 
or reconsideration has passed 

This bill, as amended by committee print, would bring water 
carriers under similar regulation already governing the railroads and 
motor carriers in this respect—with this important addition: Failure 
to engage in, or to continue to engage in, the operation authorized by 
the ICC becomes a reason why the Commission may, “after notice 
and hearing’ suspend, change, or revoke, in whole or in part, the 
certificate or permit in effect. 

The Interstate Commerce Commission has been asking for the 
authority set forth in this bill since 1947; and the present lack of revo- 
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cation authority as to water carriers has become important because ¢ 
considerable number of the prewar operators have found it imprac- 
ticable or inexpedient to resume operations since the close of World 
War II. Consequently, existing water carrier service in some import- 
ant areas is far below the prewar service. 

Dormant or unused operating rights could be a major cause of this 
condition, because the existence of such outstanding certificates and 
permits may be revived at any time, causing an adverse effect upon 
old and new operators. The Commission points out that the existence 
f these dormant operating authorities also makes it difficult to 
determine to what extent duplicating new authorities should be 
granted considering the danger of an eventual surplus of competitive 
service which might be injurious to both the carriers and the general 
public. There are outstanding 300 water carrier certificates and 
permits of which 63 are dormant—48 common and 15 contract. 

Among the ill effects pointed out are these: 

(2) Dormant rights act as deterrents to the institution of new 
service 

(b) Important segments of industry, dependent upon adequate 
prewar service, must look elsewhere for transportation. 

(c) Adds to the ICC’s administrative difficulties of part IIT with 
respect to the issuance of new operating authorities. 

¢) Compels port and terminal facilities into nonuse. 

(e) Disrupts generally the smooth flow of transportation along 
critical water highways. 

It is contended that this bill would assist the Commission in adjust- 
ing water carrier operations to fit present day economic and industrial 
conditions, and to utilize fully the facilities now existing. 

Now, we have listed here the following witnesses who have requested 
appearance. Our former colleague in the Senate, Senator O’Conor, 
Odel Kominers, Donald MacLeay, Commissioner K. H. Tuggle and 
Mr. Nowell, Charles L. Clow, George W. Morgan, and I understand 
people representing Seatrain. 

It has generally been our custom to start with the Government or 
the Department witnesses. There was another witness to appear, 
Mr. Chester C. Thompson. I believe he has a statement which he 
has already presented. Before proceeding | would like to place in 
the record the comments of the [CC, Department of Justice and 
General Accounting Office on H. R. 3792 and the comments of the 
ICC, Justice Department, and Department of Commerce on 5S. 905 

The matter referred to is as follows: 


~~ 


DEPARTMENT OF JUSTICE, 
Ne ple mber 28, 1958. 
Hon. JoHN W. BricKER 
Char man, Committee on Interstate and Fo eign Commerce 
United States Senate. Washington, D ( 

Dear Senator: This is in response to your request for the views of the Depart- 
ment of Justice concerning the bill (H. R. 3792) “to amend part III of the Inter- 
state Commerce Act, so as to authorize the Interstate Commerce Commission to 
revoke, amend, or suspend water carrier certificates and permits under certain 
conditions.” 

The bill would amend the Interstate Commerce Act by providing that the 
certificate or permit of water carriers may, upon complaint or on the Interstate 
Commerce Commission’s own initiative, after reasonable notice and opportunity 
for hearing, be suspended, changed, or revoked, in whole or in part, for willful 
failure to comply with any provision of part III of the act or with any order, rule, 
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or regulation promulgated by the Commission, or with any term, condition, or 
limitation of such certificate or pe 

The bill is apparently the outgro Supreme Court decision in United 
States et al. v. Seatrain Lines, In 124), to the effect that the Commis- 
sion was without authority to revoke water carrier certificates or permits in whole 
or in part, once they became effective and the time fixed for requesting rehearing 





or reconsideration had passed 
Whether the bill should be enacted involves a question of policy concerning 
which this Department prefers to make no recommendatio1 
The Bureau of the Budget has advised that there is no objection to the submis- 
sion of this re port 
sincerely 


Witiram P. RoGers 
A 


Deputy ttorney General 








GENERAL ACCOUNTING OFFICE, 
COMPTRO R GENER OF THE UNITED STATES 
Washington, July 17, 1958. 
He (} I \\ Tosi 
() Clamn on It fa Fo ( ? ( 
l'nited States Senate 
ly Deak Mr. CyarrMaAn: Reference is made to your letter of July 9, 1953, 
enclosir among other bills—a copy of H. R. 3792, 83d Congress, and inviting 
al comments I may care to offer concerning the proposed legislation. 

H. R. 3792, as passed the House of Representatives and referred to your com- 
mittes entitled “An act to amend part III of the Interstate Commerce (ct, so 
as to authorize the Interstate Commerce Commission to revoke, amend, or sus- 
pend water-carrier certificates and permits under certain conditions.’ 

The bill is similar in purpose to S. 905 and 8S. 1501, 88d Congress, on which 
reports were made to vour co! ttee on February 26, and April 9, 1953, respec- 
tively rhe reports stated that this Office had no special information as to the 
need for or desirability of the proposed legislatio \ecordingly, I have no 
comments to ke conce ‘ i f H. R. 3792 

~ 7 el 

ki. L. FIsHEer 
Compt G erg the l'nited States. 

INTERSTATE COMMERCE COMMISSION 
July 17, 1953 

Hx Co} I \\ TORRY 
C} Cr J 8 } ( 
7 f S eS lias ton. D. 


Dear CHAIRMAN TosBey: Your letter of July 9, 1953, addressed to the chairman 


of the Commission and requesting comments on H. R. 3792, to amend part III of 
the Interstate Commerce Act, so as to authorize the Interstate Commerce Com 
mission to revoke, amend, or suspend water-carrier certificates and permits under 
cerva eee tions,” | Pet referred to our Committee on Legislation and Rules 
After careful consideration | that committee. I am authorized to submit the 
fol wi ce ime ts in its bel lf 

I Oo ot I ual report ve le the following recommendation p 147 


‘9. We recommend that part III of the act be amended by adding after section 
3ol2 a new sectior 3l2a containing provisiol for revocation of water-carrier 


certincates or permits 





his recommendation s also made in several of our preceding annual reports 
Part III of the Interstate Commerce Act does not provide revocation authority 
and procedure such as are found in parts II and IV of the act In United States v 


Seatrain Lines, Inc. (329 U.S. 424), the Supreme Court indicated that the Com- 
mission is without authority to revoke water-carrier certificates or permits in 





whole or in part, once they have become effective and the time fixed for requesting 
rehearing or reconsideration 

Some of the prewar operators have found it impracticable or inexpedient to 
attempt to resume operations in the face of adverse conditions which have pre- 
vailed since the war. As a consequence, the present water-carrier service in some 
important trades is far below the prewar service in number of vessels and operators. 


has passed 
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About one-fifth of the water-carrier operating authorities presently outstanding 
are not being used. 

The existence of dormant rights which may be revived in the future is a deterrent 
to the institution of new operations. Furthermore, the existence of unused 
authorities makes it difficult to determine to what extent duplicating new au- 
thorities should be granted in view of the danger of an eventual surplus of com- 
petitive service which might be injurious to the carriers and the public in general. 

Although water carriers should have reasonable protection against loss of their 
operating rights where abnormal or special conditions have hindered resumption 
or continuance of operations, we do not believe it to be in the public interest that 
unused certificates and permits be held indefinitely. We are of the opinion that 
the Commission should have authority to determine upon the facts of each case 
whether operating rights should be revoked for nonuse 

H. R. 3792 would amend part III of the act by adding a new section 312a which 
would authorize the Commission to suspend, change, or revoke a water-carrier 
certificate or permit for willful failure to comply with any provision of part III, 
or with any lawful order, rule, or regulation of the Commission promulgated 
thereunder, or with any term, condition, or limitation of the certificate or permit. 

The provisions of the proposed section 312a are similar to those contained in 
section 212 (a) as to motor carrier and section 410 (f) as to freight forwarders. 
The bill would thus place water carriers in a position similar to that of other types 
of carriers 

Each certificate or permit issued by the Commission under part III contains a 
paragraph which reads as follows: 

It is further ordered, ‘That the holding of this certificate (or permit) by said 
carrier be, and it is hereby, conditioned upon the exercise ot the authority specified 
above and upon compliance by said carrier with the requirements of the Interstate 
Commerce Act, and the orders, rules, and regulations of the Commission there- 
under.’ 

Thus, failure to engage in or to continue to engage in the operation authorized 
would be a failure to comply with a condition of the certificate or permit and, 
inder the provisions of the bill, could be grounds for suspension, change, or 
revocation. Because of the nature of water carriage and the size of equipment 
ised, it is impracticable for water carriers to provide service at all times and at 
all ports within the scope of their operating authorities. We therefore approve 
the provision in the bill that the Commission’s revocation power be contingent 
upon a willful failure to comply. 

We are in accord with the purposes of H. R. 3792 and recommend that it be 
adopted 

Respectfully submitted. 

J. M. Jounson, Chairman. 
CuHarRLEs D. MAHAFFIE, 
Hucu W. Cross, 


Committee on Legislation and Rules 


INTERSTATE COMMERCE COMMISSION, 
February 25, 1953 
Hon. CHARLES W. TosBrey 
('‘oammiultee on Inte rstate and Fore qn C'ommerse 
United States Se nate, Washin jion, i *; 


My Dear CHAIRMAN TosBeEy: Your letter of February 14, 1953, addressed to 
the Chairman of the Commission and requesting comments on a bill, S. 905, 
introduced by Senator Johnson of Colorado, to authorize the Interstate Commerce 
Commission to revoke or amend, under certain conditions, water carrier certifi- 
cates and permits, has been referred to our Committee on Legislation and Rules 
\fter careful consideration by that Committee, I am authorized to submit the 
following comments on its behalf: 

In our annual report for 1952, page 147, we made the following recommendation: 

“9 Werecommend that part IIT of the act be amended by adding after section 
312 a new section (312a) containing provisions for revocation of water-carrier 
certificates or permits.” 

Part III of the Interstate Commerce Act does not provide revocation authority 
and procedure such as are found in part II and part IV of the act. In United 
States v. Seatrain Lines, Inc. (329 U. S. 424), the Supreme Court indicated that 
we are without authority to revoke certificates or permits in whole or in part, 


4606654 e 
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Watrer M. W. Spiawn, Chairman, 
CHARLES D. MAHAFFIE, 
Huan W. Cross, 


Committee on Lee slation and Rules. 
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THE SECRETARY OF COMMERCE, 
Washington 25, September 14, 1953 
The honorable the CHAIRMAN, COMMITTEB ON INTERSTATE AND 
FOREIGN COMMERCE, 
United States Senate, Washington, D. C 


Drak Mr. CuarrMan: This letter is in reply to your request of February 14, 
53, for the views of this Department with respect to S. 905, a bill to authorize 
the Interstate Commerce Commission to revoke or amend, under certain condi- 
tions, water-carrier certificates and permits 

The bill would provide that water carrier certificates and permits may be 
revoked (1) upon application of the holder; or (2) upon complaint or on the 
Commission’s initiative after notice or hearing for willful failure to comply with 
the provisions of the act, rules, regulations and orders issued thereunder or the 
certificate or permit 

We oppose enactment of 8. 905 in its present form. 

The ICC is granted similar authority under parts II and IV of the act with 
respect to motor carriers and freight forwarders. However, in both part II 
sec. 212) and part IV (see. 410) the Commission may not invoke the penalty of 
revocation unless the holder of the certificate or permit has failed within a reason- 


1O 


ble time to comply with an order of the Commission commanding rectification 
of the violation. 

Such a provision appears necessary for the full protection of the rights of the 
holder of a certificate or permit. We therefore urge that 5. 905 not be enacted 
inless a@ provision is incorporated therein giving to water carriers the same pro- 
ection afforded motor carriers under section 212 and afforded freight forwarders 
inder section 410 of the act 

We have been advised by the Bureau of the Budget that it would interpose no 
objection to the submission of this letter If we can be of further assistance in 


this matter, please Cali on us, 
Sincerely your 
SINCLAIR WEEKS, 
Secretary of Commerce 


Jt CE DEPARTMENT, 
J aly Oo. LO 
H ( Es W. Tory 
Cc) man, Committee on Interstate and Fore gn Co erce 
United Stat Senate, Wash ngton, dD. ¢ 
DeraR SENATOR: This is in response to your request for the views of the De- 
partment of Justice concerning the bills S. 905 and S 1oO! to authoriz he 
Interstate Commerce Commission to revoke, amend, o1 pend, under certair 
conditions, water carrier certificates and permits 
The bills would amend the Interstate Commerce Act by providing that the 


operating authority of water carriers may be suspended, changed, or revoked for 
1) ‘“‘willful failure to comply with any provision of part III’ and (2) willful 


failure to comply ‘‘with any lawful order, rule, or regulation of the Commissio1 


promulgated thereunder” or (3) “with any term, condition, or limitation of suct 
certificate or permit” or (4) “for willful failure to eng gag 
n, the operation authorized”’ by such operating authority These bills also pre 
vide for a reasonable notice of not less than 15 days before suspension by the Com 
mission of operating authority for failure to comply with provisions of sections 
306 (a) or 306 (e) or with any lawful order, rule, or regulation of the Commissi: 
promulgated under sections 306 (a) or 306 (e) 
The bills are evidently the outgrowth of the Supreme Court decision in United 
States, et al. v. Seatrain Lines, Inc. (829 U.S. 424), to the effect that the Com- 
mission was without authority to revoke water-carrier certificates or permits in 
whole or in part, once they became effective and the time fixed for requesting 
rehearing or reconsideration had passed 
It is understood that certain interests have acquired water-carrier certificates 
and discontinued service thereunder but may have retained the certificates out- 
standing in order to deter others from seeking to institute water service between 
points covered by the acquired certificates. Under the bills a condition precedent 
to revocation action by the Interstate Commerce Commission of a water-carrier 
permit because of failure to engage in the service authorized would be the necessity 
that the Commission must find such cessation of service to be “willful.” 
Whether the bills should be enacted involves a question of policy concerning 
which this Department prefers to make no recommendation. 





ge in, or continue to engage 
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The Bureau of the Budget has advised that there is no objection to the sub- 
nission of this report 
Sincerely, 
WriuiAM P. RocGeErs, 
De puly Attorney General. 
Senator Scnuoreprpet. Do we have here anybody from any of the 
departments? 
Mr. TuaoGue. I am here for the Interstate Commerce Commission. 
Senator ScHoEPPEL. Do you wish to be heard at this time? 
Mr. Tuaeue. I would like to make a brief statement on behalf of 
the Commission. 


STATEMENT OF COMMISSIONER K. H. TUGGLE, INTERSTATE 
COMMERCE COMMISSION 


Mr. Tuceue. Part IIL of the Interstate Commerce Act, unlike 
part II, contains no provision for revocation of water carrier operating 
authorities. 

When the bills for regulation of water carriers were under considera- 
tion the Commission expressed the view that such a provision was 
unnecessary. While recognizing that revocation power was necessary 
to effective regulation of motor carriers, because of the large number 
of such carriers, the Commission pointed out that water carriers are 
more responsible, have more capital tied up than the general run of 
motor carriers, and expressed the view that they could be reached 
effectively through fines or injunction proceedings. 

Part III of the act has been in effect since September 1940. In 
the light of 13 years’ experience in regulating water carriers under 
that part, the Commission is convinced that amendment thereof to 
provide revocation power is necessary. 

At present there are 301 water carrier certificates or permits in 
effect. Approximately 25 percent of the holders of such authority 
are not conducting any operations thereunder. 

In the Commission’s annual reports for 1947 and 1949, it called 
attention to the undesirable results of this situation. The existence 
of unused operating authorities which the Commission apparently is 
without power to revoke makes it difficult to determine to what 
extent duplicating new authorities should be granted in view of the 
danger of an eventual surplus of competitive service which might be 
injurious to the carriers and the public alike. 

From the standpoint of the carriers actively engaged in the exercise 
of their operating authorities, the existence of dormant rights which 
may be revived in the future is a deterrent to the expansion or exten- 
sion of their current operations. 

We believe water carriers should have reasonable protection against 
loss of their operating rights when abnormal or special conditions have 
hampered resumption or continuance of service. 

Here I might add that the Commission has already recognized 
that the power to revoke water-carrier certificates and permits should 
be exercised sparingly in order to avoid, so far as practicable, adversely 
affecting vested rights. 

On the other hand, we do not believe it is in the public interest that 
such operating authorities be wholly beyond administrative scrutiny 
and control. 

It is our view, therefore, that part III of the act should be amended 
to provide a revocation power in this Commission as to water-carrier 
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operating authorities similar to that vested in us as to motor carrier 
and freight forwarder operating rights. 

That is the statement on behalf of the Commission 

Senator ScHOEPPEL. Do you have any question of the Commis- 
sioner, Senator Hunt? 

Senator Hun. How does it happen that that right of revocation 
was not included in the bill along about in 1940, and why has all this 
time elapsed up until now before something is said about it? 

Mr. Tuaa.ue. It was not in the original bill because Commissioner 
Eastman, speaking for the Commission at that time, said he did not 
think it was necessary. 

The Commission has been aware of the difficulty for some years, 
and in their annual report has made this recommendation beginning 
in 1947. 

Senator Hunr. This great number of unused permits is at the 
present time what I am wondering about. What makes up that 
number? Are they oceangoing, large barges on the Mississippi, or 
are they small grain barges plying up and down some of the canals? 

Mr. Tuaaeue. | will defer to Mr. Nowell, the Acting Director of the 
Bureau. 

Mr. Nowe. Some of them are large carriers. A part of them 
consist of small operators, barge operators, or in some cases passenger 
operators. 

Senator Hunr. What do they carry mostly? Do they carry ton- 
nage like coal and wheat and things like that when it is profitable to 
transport those? 

Mr. Nown.u. These inactive carriers are not operating at all. 

Senator Hunt. What was their business when they were operating? 

Mr. Nowe... It was various commodities, 

Senator Hunr. Whatever they could get? 

Mr. NowE tt. Yes, sir, for the most part they were common carriers. 

Senator Hunr. I think it would be well worth while if the Inter- 
state Commerce Commission would give to us a list of these unused 
permits, especially with reference to where they are operating and the 
type of operation. By that I mean type of barge or shipment so that 
we get an understanding of just what this means. 

Mr. Nowe vu. Some of them are even towers. 

Senator ScHogpret. Can the Department furnish the committee 
with that information? 

Mr. Nowe. Yes, sir. 

Senator ScHorppe.. Let the record show that the request was made 
and that it will be furnished by the Department. 

Mr. Tuaaue. Yes, sir, it will be furnished. 

(The information referred to follows:) 

INTERSTATE COMMERCE COMMISSION, 
Washington, April 15, 1954. 
Hon. ANDREW F. ScHOEPPEL, 
Chairman, Subcommittee on Surface Transportation, 


Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


DeAR SENATOR ScHOEPPEL: During his testimony before your subcommittee 
on April 12, in connection with H. R. 3792, a bill which would give this Com- 
mission power to revoke, amend, or suspend water-carrier certificates and permits 
under certain conditions, Commissioner Kenneth H. Tuggle, testifying for the 
Interstate Commerce Commission, was asked to submit a statement showing the 
scope and character of the services authorized in the 73 water-carrier certificates 
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a 1 px v this Co mission which are not being exercised That list 
} ted al 

Commissioner Tuggle was the first witness to be heard on the bill The testi- 

mo. of subsequent witnesses raised several points and questions which we feel 


xplanation or answer, and it seems appropriate to comment on these while 


supplying the additional information requested 


The arguments advanced by those opposing H. R. 3792 seem to be mainly 
three, as follows: (a) The Commission now has the power to revoke authorities 
for nonuse so that no legislation is required (b) the Commission has stated that 
the present penal provisions with respect to water carriers are entirely adequate 
and (c) any power of revocation granted the Commission must contain a proviso 
similar to that contained in 212 (a) as to motor carriers 

5 ral witnesses have suggested that the decision of the Supreme Court in 
United States v. Seatrain Lines, Inc. (329 U. 8, 424), does not support the view 
that this Commission is without power to revoke a water carrier certificate for 
nonuse In that case, the Supreme Court had before it only the issue as to 





whether the Commissio1 Was empowered to revoke the certificate issued to a 
water carrier, and to issuein lieu thereof, a new certificate coutaining terms, condi- 
tions, and limitations which had the effect of restricting the service which the 
water carrier was authorized to perform. The Court, however, not only held 
that the Commission did not have any such authority, but went on further to 
say that the Commission “‘is specifically empowered to revoke only the certifi- 
cates of motor carriers.’’ The Court stated (pp. 429-430 

“The water carrier provisions are part of the general pattern of the Interstate 
Commerce Act which grants the Commission power to regulate railroads and 
motor carriers as well as water carriers. The Commission is authorized to issue 
certificates to all three types of carriers. But it is specifically empowered to 
revoke only the certific 

Again, at pages 432-433, the Court stated 

‘The certificate, when finally granted and the time fixed for rehearing it has 
passed, is not subject to revocation in whole or in part except as specifically 
authorized by Congress.” 

No one can seriously argue that we are “‘specifically authorized by Congress’’ 
to revoke a water carrier certificate for nonuse. It seems clear to us that the 
Commission cannot, under the present statute, revoke a water carrier certificate, 
in absence of consent of the holder, for any cause 

A witness for Seatrain Lines submitted for the record a copy of a letter dated 
March 3, 1954, from the Chairman of the Commission to the Honorable John 
Marshall Butler. In discussing that letter, the witness stated: 

Now, I understand from correspondence which we have had with Senator 
Butler that the Commission was recently asked whether in its experience with the 
enforcement of those orders and the provisions of the act in connection with water 
carriers the penal provisions were sufficient, and the answer came back from the 
Commission they were entirely adequate.” 

Examination of that letter will disclose that it was stated therein that “the 
penalty provisions for water carriers have proven completely insufficient with 
respect to the problem” of dormant authorities. We also pointed out in that 
letter that at the time the late Commissioner Eastman stated to Congress in 1940 
the belief that power to revoke water-carrier authorities was not essential, ‘‘part 
III had not yet been enacted, so that the adequacy or inadequacy of the penal 
provisions contained therein was obviously undetermined” and the ‘‘question of 
dormant authorities was not anticipated in 1946.’ 

Several of the witnesses agreed that any power of revocation with respect to 
water-carrier authorities must contain a proviso similar to that of section 212 (a) 
with respect to motor carriers, which provides that no authority shall be revoked, 
except upon the holder’s application, unless the holder willfully fails to comply, 
within 30 days, with a lawful order of the Commission commanding obedience to 
the provision of law or to the rule or regulation or to the condition of the certifi- 
cate, permit, or license found by the Commission to have been violated by the 
holder. One witness referred to revocation authority as a “‘sweeping and some- 
what awe-inspiring power of the Commission,” and suggested that under H. R 
3792 the Commission could, for the most trivial willful deviation, put a water 
carrier completely out of business. Anyone who is familiar with the work of this 
Commission would have no such fears. 

During his testimony, Commissioner Tuggle adverted briefly to the adminis- 
trative delays and difficulties which the Commission experiences under the proviso 
in section 212 (a). In the 82d Congress, 8S. 2359 proposed to eliminate the pro- 
viso in question from section 212 (a During the hearings on the bill, there was 








es of motor carriers 
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virtually no opposition to the bill. (See printed hearings, pp. 567-576.) The 
representative of the National Industrial Traffic League described it thus (p. 569 

‘The present procedure in the act for the suspension or revocation of motor 
carrier operating authority is inadequate; it has not been sufficient to prevent 
willful and repeated violations and we see no method of correcting the situation 
short of that proposed in the bill.” 

The Legislative Committee of the Commission in its letter commenting on the 
bill (pp. 575-576) stated that we ‘‘are in accord with the desirability of a simpler, 
more ¢ xpeditious, and more effective procedure for revocation,” but stated that 
the bill might “grant the Commission more power than is needed properly to ad 
minister the act,’’ and instead suggested an amendment Continued difficulty in 
dealing with repeated violations of the act by motor carriers during the last 2 
vears has raised serious doubts as to the wisdom of our earlier decision in not giv 
ing complete support to the proposal to eliminate the proviso from section 212 (a 

In view of the Commission’s past reticence to accept more power than was 
believed necessary properly to administer the act, the possibility that any au 
thority granted in this respect would be abused would appear to be extremely 
unlikely. On the other hand, a revocation power with respect to water-carriet 
authorities which would be subject to a proviso similar to that in sectoin 212 (a 
would be extremely difficult, if not impossible, to exercise The witness for the 
Luckenbach Steamship Co., Ine., it seems to us, accurately pe inted out the im 
practicability of such an arrangement during his testimony on this bill when he 
stated: 

‘‘* * * Tf a company has not operated for a number of vears it May con 
tinue not to operate in reliance upon one of these 30-day provisions. They may 
take the position of stalling as long as they can, knowing that the penalty ulti- 
mately will be that they have to return to business merely within 30 days.” 

We. of course, could not anti i ate points whic h wi uld be raised by wit 
nesses who followed Commissioner Tugel We thought your subcommittee 
would be interested in our views on those points, and have taken this opportunity 
to express them, 

Cordially, 






J. M. Jounson, Chairmar 


Interstate Commerce Commission water-carrier certificates and permits under whici 
no service is being conducted 


Italic numbers denote permits; noman numbers are certificates 





Scope of rvice authorized 
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Senator Hunt. I have one more question. 

Senator SCHOEPPEL. Sure ly 

Senator Hunt. This bill is sponsored primarily from your Depart- 
ment. There is no pressure group back of it or nobody urging this 
on you It is your own bill 

Mr. Tuceie. That is correct 

Senator Hunt. Thank you, Mr. Chairman 

Senator ScHOEPPEL. Let me ask you, Mr Tuggle, do you contend 


hat you need this authoritv by reason of the Seatrain ease, Is that 
right? 
Mr. Tuaeue. It is our understanding that the Supreme Court 


decision, if we had any inherent power, effectively removed it in that 
case 

Senator ScHoEPPEL. There are some of those who reported to us 
on this committee that the interpretation that you place on the Sea- 
train case does not follow through. That was the reason I was 
asking you about that partic ‘ular case. 

Mr. Tuccue. It seems to me it is rather positive language in there, 
and so far as I know that is the opinion of all the members of the 
Commission, and the chief counsel of the Commission. 

Senator ScHOEPPEL. Previous to the date of the decision in the 
Seatrain case, you no doubt entertained the idea or thought that you 
had the revocation rights and authority, did you? 

Mr. Tuaeur. I wouldn’t say we did. So far as I am aware from 
the decisions, and I am the newest one over there, I do not know that 
we have ever contended that we had inherent power to revoke 
certificate unless we had specific authority in the act. 

Senator ScHorpprL. Of course, I was assuming that it could not 
be revoked without due notice. 

Mr. Tueeie, That is right 

Senator ScHorrreL. You have checked the act as it is now before 
us? | draw your attention to the bill with the changes made on page 

beginning on line 11 and inclusive to line 22. Have you checked 
hea language that was put in there about the time of the notice? Is 
it your view that the 15 days notice would be adequate, or is that 
consistent with the length of notice that you give in other hearings? 
I understand that it is shorter. 

Mr. Tuaeie. Notice varies depending on different things. There 
are some provisions in certain respects that are 10 days, some 15 days 
and some 30 days. 

Senator Scuorerpet. Is it your judgment that a 15-day notice of 
hearing would be adequate? 

Mr. Tuaaue. Yes, sir, that was our impression of it. You will 
note in that language there it has these words: ‘‘for willful failure to 
engage in.” 

Senator ScHOEPPEL. I am wondering why you did not include pro- 
visions of 212 (a) and 410 (f) in this bill. 

Mr. Jetsma. That deals with the 30-day notice as set forth in the 
motor carrier and freight forwarder section. 

Mr. Tueeun. Of course, those things are done after hearing. In 
other words, they have to comply. You give them 30 days to comply. 
It would certainly make it uniform with the provisions of the motor 
carrier and freight forwarders. 

Senator ScHoepPPrEL. To that extent it would be uniform? 
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Mr. 'Tuaeuer. Yes, sir; but on the other hand it drags out the process 
by which you terminate these certificates, after they willfully fail to 
operate. It creates an administrative delay. : 

Senator ScuorpreL. That is all I have. 

Do you have any further questions, Senator Hunt? 

Senator Hunv. Primarily, do you want this authority simply to 
make it possible, or to invite, if they care to go into business, com- 
panies that do not now, because of these outstanding permits? 

Mr. Tuaeur. That is right. 

Senator Hunt. That is the only reason you want it? 

Mr. Tuaaur. Yes, sir; and of course we have a feeling that here are 
the water carriers whom we are supposed to supervise. We have no 
administrative control over them at all. There is no way we can re- 
voke their certificate, which, perhaps, is not in the best interest of the 
public or even the other carriers engaged in the business themselves. 

Senator Hunt. I cannot understand why you waited so long. It is 
13, 14, or 15 years, and then you find it necessary. 

Mr. Tueeie. During the war there was not much operation under 
these rights. A lot of them like Seatrain were impressed by the 
Government. There wasn’t much activity. 

Senator Hunt. Do you think that many of them have ceased to 
operate because the coal business has gone into the doldrums so that 
there isn’t much business for them? 

Mr. Tuaeie. Undoubtedly that is the prime reason, lack of traffic. 

Senator Hunt. That is all. Thank you, Mr. Chairman. 

Senator ScHorrPeL. Thank you. 

Do you have any other witnesses from the Department? 

Mr. Tuae ie. No; Mr. Nowell, I think, might have something to 
say. He is our Acting Director. 

Senator ScnorpPet. Do you have a particular statement? 

Mr. Nowe t. I might clarify that language with respect to coal. 
That is an exempt commodity, and the carrier does not need a cer- 
tificate to carry coal. 

Senator Hunt. How about wheat? 

Mr. Nowe tt. As long as it is bulk you do not need a certificate to 
transport wheat, grain. 

Mr. Tuaaie. They are exempt commodities, but a lack of traffic 
is the main reason why they are not operating. 

Senator Hunt. They make up the bulk of this particular type of 
traffic, do they not? 

Mr. NowE.u. Some routes, that is true. 

Senator Hunt. I have no further questions. 

Senator ScHOEPPEL. From your experience, What has been the most 
troublesome part of this situation as vou now find it? In other words, 
do you find people making inquiry of the Commission, showing an 
interest in getting a certificate and then you tell them that here is 
one, a certificate outstanding that is dormant. What is the situation? 

Mr. Tuaeue. I wouldn’t say we have to tell them, because they 
know about the nature of the operating rights and that is a deterrent 
and they know if these operating rights are outstanding in the territory 
in which they want to operate. 

Senator ScHoEPPEL. Has it come to vour knowledge that there are 
those who would be interested in obtaining a certificate but for the 
ones outstanding to any degree? 


46066—_54——_3 
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Mr. Tueaie. | know of no particular instance 

Mr. Nowenn. Those carriers in operation today have great con- 
cern over inactive certificates which can be sold without Commission 
val where they have got a corporation holding the certificate 


and that certificate is dormant, the stock can be sold to nonearrier 


interests and some of that has happened in the last couple ol vears 
and the active earners have great concern about that feature of it 


And tl would revive the certificate, or thes buy the stock and 
revive the operations, and in effect it would be a new service without 
anv show x of publi convenience and necessit' 

Senator ScHoeppen.. We are glad to have that in the record 

Senator Hunr. | do not get the point there, however. If this 

TY ould be bought up certainly it would be purchased ‘rom the 
people who owned the barge lines and they would not sell it unless 
they wanted to sell it 1 do not vet vour point 

Mir. Noweui. The corporation probably has no intention at all of 
ever exercising the certificate and they are glad to sell the stock 


Senator Hunr. There is a poimt vou are making so far as the 
(‘ommission is concerned You do not want to have these rights in 
the hands of corporations who have no intention to use them? 

Mr. Noweu! That is richt 

Senator Hunr. It is not an intent to put any other company out 
of business by competition? 

Nir NOWEL! No SII 

Senator Hunt. Thank vou. 

Senator Scuorprei. If there is nothing further, thank you, 
centlemen 

I take it that there are no further Commission witnesses now? 

Mir. Tueeue. That ts all 

Senator SCHOEPPEL. Thank vou 

We will now hear from former Senator Herbert R. O’Conor, repre- 
enting the American Merehant Marine Institute. 

Mr. Herrerr R. O’Conor. | would be delighted to submit my 
statement, Mr. Chairman 

Senator Scuorpret. The statement of our former colleacue, 
Senator Herbert R. O’Conor, representing the American Merchant 
Marine Institute, will be inserted in the record at this point. 

I wish to submit also for the record the statement of Chester C 
Thompson, president of the American Waterways Operators, Ine., 
who is not present in person. 

I have been informed that the representative of the American 
Truc] Ine \ssociation desires to have entered and submitted for the 
record a statement under date of April 12, 1954, and I am submitting 
that for the record 

All three documents to which I have referred will be made a part 
of the record at this point 

Statements of Mr. O’Conor, Mr. Thompson, The National Indus- 
trial Traffic League and American Trucking Association, Ine., are 
as follows:) 


STATEMENT OF HerBERT R. O’Conor. COUNSEL, AMERICAN MéRCHANT MARINE 


INSTITUTE, IN¢ 
\ name is Herbert R. O’Conor I am counsel of the American Merchant 
arine Institute, Inc 11 Broadway, New York, N. Y., and 1701 K Street NW 


Washi pn. Dt Che institute represents American owners of American-flag 
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g Ss ps totalling more t} an 9 million deadwe ight tons, a substantial 

majority of the American merchant marine of all categories 
I am appearing before yvour subeommittee in opposition to H. R. 3792, a bill 
which would authorize the Interstate Commeree Commission, on its own initia 
tive, to suspend, change, or revoke water carrier certificates or permits in whol 
or in part, for willful failure to comply with any provision of part III of the Inter 
tate Commerce Act, or with any lawful order, rule, or regulation of the Commis 





On pron gated under this part, or W th anv term, conditior or limitation of 
ch ce ficate r pe t 
This bill was introduced at the recommendation of the Interstate Commeres 
(‘ommissio1 \mong the reasons advanced by the Commission for reeommending 
tl legislation is the fact that the present law does not provide revocation author 
itv for water carriers such as it provides for motor carriers and freight forwarders 
The IC ( tates that enactment of this } ll would place water carriers it a position 
1 it of Other carriers 
As a matter of fact, water carriers in the coastwise and intercoastal fleet have 
I f« some time een ina vhere near a simila sit to at oecupied | 
r carriers Kven before the war. the water carriers in tl e services had diffi 


t | 
culty breaking ever Then shortly after the outbreak of World War IT, practically 
all of the vessels in these trades were drafted for war service for off-shore traffic 
1 militarv shipments, and thus taken out of the domestic trades which they 


1 previously serviced Che business of the companies was completely disrupted 
Their interior offices were abandoned, their traffic departments were discor tinued, 
licitation of cargo and trade contracts ceased and their transportation business 
transferred to the railroads At the end of the war they were faced with the 
problem of winning back traffic which had been handled by their competitors 


Their problem was further complicated by the substantial increase in both ship 
operating and eargo-hancdling eosts following World War il 

Added to these problems was the barrier presented by competitive rail rates 
Although rail costs have increased substantially since the war, the railroads have 
not sought inereases in their water-competitive rates, preferring general rate 
inereases with many exceptions Obviously, the water carriers will not be able 
to secure traffie if their rates are raised above the competitive railroad levels 
The result is that certain of the carriers have not been able to resume operations 
except at prohibitive losses 

As an illustration of the reduction in coastwise and intercoastal shipping since 
the beginning of World War II, I cite the following 


As of June 30, 1939, the intercoastal trades were being serviced by approximately 


143 privately owned dry cargo and combination vessels with a de adweight tonnage 
of 1.378.000 On Mareh 1, 1954, only 53 such vessels, with a deadweight tonnage 
of 582,000 were being operated This represents a shrinkage of almost 63 percent 
in the total number of vessels in operation The situation is even worse in the 
coastwise trades On March 1, 1954, only 53 drv-eargo and combination vessels 





with a deadweight tonnage of 181.000 were being operated in the coastwist trades, 


as compared with 266 vessels with a deadweight tonnage cf 1,337,000 on June 





30, 1939 Er represents a shrinkage of SO percent Prior to World War II 
privately owned dry cargo and combination vessels operated in the coastwise 
and intercoastal trades represented approximately 60 percent of the total active 
privately owned dry cargo and combination fleet As of March 1, 1954, vessels 


these trades represented only approximately 15 percent 

It therefore would appear that intercoastal shipping has operated under handi 
caps not applicable to other carriers and that more than the enactment of a revoca 
tion authority is needed to place it on a par with other carriers 

hese probl ms of coastwise and intercoastal shipping have not been solved, as 
evidenced by the figures cited above We do not believe that the problems are 
nsoluble sut until thev are sclved, we believe that the 1revceeation of the present 
certificates would be unjustifiable 

Other reasons given by the ICC fcr introduetion of this bill is tha the lack of 
resumption of these services has been due to (1) the existence of dormant rights 
which may be revived in the futme is a deterrent to the institution of new opera 
tions: and (2) the existence of unused authorities which make it difficult to deter 
mine to what extent duplicating new authorities should be granted in view of the 
danger of an eventual surplus of competitive service which might be injurious ti 
the carrier and the publie in general 

We believe that examination and analvsis cf these reasons will disclose 
they ar t the cause for the lack ef res) 
granting the authority for revocation of these certificates Certainly no es 





uppticn ef services and do net 
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‘ i ) i I \ l has Dy? 
\ l el! 1 iT l erien 1 1 facilith ni cannot foresee 
p lita f pera I a eV pera r ¢ iid hardl ( xpected t a 5 We do 
not | however, that tl istence of an u ed certificate seriously deters 
other ca i i set ga Cc inca perl i ar se e if they feel 
tha i vice ca ( lucte h profit \ carrier ¢ ineced that an 
rtu exists to ¢ ( 4 profitable Operatio1 golng hold back 
beca possibi it’ certa ervice iv be revived the distar 
future ihe Carrier Know that he will be laced With such @ possibility, even in 
the absence of the unused certificates and permit since the Commission has 
authority under existing law issue new certificates and permits where there is a 
showing that services are necessary in the public interest and are not being ads 
quately provided by holders of existing certificates Anyone familiar with con- 
qaitior the coast se and intercoastal trades knows that tl existence of unused 
certificates is not responsible for the failure to institute new services in the trades 
We also fail to see how the existence of unused certificates makes it difficult to 
determine to what extent new certificates duplicating such services should be 
granted As was pointed out, the Commission has authority under existing law 
to issue new certificates and permits when it finds that additional services are 
necessary the public interest and are not being provided by holders of operating 
Lu rities The p Srp uit tha t eventual irpius Of ¢ mpetitive service 
mig occur in the dista f would not appear to be sufficient justification 
for re to Issue new cer for services Which might be required immedi- 
AtelLy 
, ente f the | have laid reat stre on the ‘'t that the revocation 
D eC! ( tingent upon willful failure » comply with ¢ lawful order, rule. 
regulation of the Commission, or with anv term, condition, or limitation of the 
certificate or permit We do not know how the Commission will construe the 
words “‘ willful failure We do |} w, however, that we are deeply concerned 
hat the might be construed to cover their failure to resume service because of 
the abt rmal Or spe ial col lit vhiel we have re ited 
| ! aside from the impac f this bill on certificates temporarily not in use, 
we also object to it for the reason that it gives to the Commis na club which it 
can } 1 over ter carrier n a ffort to make them furnish uneconomic, 





nprofitable services lhe nature of water transportation is such that it often 
| mes necessary. both for the benefit of commerce and for the survival cf the 
resume services in particular areas at particular 
nes Che carrier should not be penalized or punished when such circumstances 





arise 

Che provisions on page 2 of the bill authorizing suspension for willful failure to 
comply “with anv lawful order, rule, or regulation of the Commission,” either 
now in existence or, presumably, which may be promulgated in the future, grant an 
unusual and, in our opinion, wholly unnecessary sweep of administrative power. 
This power could be so exercised as to destroy the very substantial investments 


made by domestic water carriers in reliance upon the continued effectiveness of 











their certificat No matter how harsh, onerous, or unreasonable may be some 
future rule reg tion of the Commission, failure of the carrier to comply 
therewith would subject him to grave risk of loss of his certificate. It is no 
answer t that these provisions are merely similar to those contained in section 
912 (a f the Interstate Commerce Act relating to motor carriers or to section 
110 (f f the act relating to permits for freight forwarders In each of the latter 
tw tances the statute provid n effect that the carrier or freight forwarder, 
as the case n be, shall reasonable t t less than 30 days after action 
fF the Commiasio ' to bring into compliance with its rule, 





0 i 
regulation, or order, and thu revent the revocati f his certificate At the 
\ 


ery least, a comparable safeguard should be included in the pending bill 
In summation, we are opposed to the Commission being given authority at the 
present time to revoke, amend, or suspend eertife tes of water carriers in the coast- 
wise and intere»vastal trades Che Commission ecknowledges that water carriers 
should have reasonable protection against loss of their operating rights where 
abnormal or specia conditio have hindered resumption or continuance of opera- 
tions We know of no trade where abnormal or special conditions exist to a greater 


extent than in the coastwise and intereogstal trades at the present time. Until 
conditions are improved and the ec xrriers holding certifeates are given an oppor- 


tunity under more favorable cire1 ares to resume the services they orce 


provided, we believe that the revocation of these c rtificates would be most unfair, 
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STATEMENT OF CHESTER (, THOMPSON, PRESIDENT, THE AMERICAN WATERWAYS 
OPERATORS, INC., WasHINGTON, D. C., witH Respect to H. R. 3792, 83p 
CONGRESS 


My name is Chester C. Thompson. Iam president of the American Waterways 
Operators, Ine., &@ voluntary nonprofit national asscciation of domestie water 
carriers operating on the inland rivers, intrecoastal canals and waterways, the 
bays, sounds, and in the harbors of the United States. The association maintains 
its principal office at 1319 F Street NW., Washington D. C., with regional offices 
in New Orleans and in New York City 

I pon instrvuetion of the board of dire ctors of the association I represent I 
testified in opposition to a similar bill, 8S. 2364, 82d Congress, at a hearing con- 
ducted on March 4, 1952, by what might be called the predecessor to this sub- 
committee, the Subcommittee on Domestic Land and Water Transportation. 
Nearly a vear ago | testified before the House Committee on Interstate and 
Foreign Commerce? in opposition to the bill now under consideration, i. e., rr 
3792, 838d Congress 

The position taken by me on behalf of the American Waterways Operators at 
these appearances with respect to legislation of this nature was that the regulation 
of some domestic water carriers by the Interstate Commerce Commission is a 
comparatively new venture on the part of government, it having been first tnder- 
taken in 1941, and further that the water transportation business on the inland 
rivers and waterways has urdergone and is still undergoing many changes, 
technologically and otherwise. New and cheaper methods of handling freight at 
terminals are being developed constantly, and much promise of success in this 
regard is already apparent and more is anticipated, 

The Interstate Commerce Commission has authority, under existing law, to 
issue certificates and permits to water carriers upon a showing that the services 
contemplated are necessary in the public interest and are not being adequately 
provided by present holders of such operating authorities. The fact is that no 
one is being hurt by the operation of existing law concerning the issuance of 
certificates and permits to water carriers by the ICC, even if they are temporarily 
dormant It is a well-known fact that water freight traffie which may be very 
unprofitable this vear could become profitable in the future with the result that 
adequate transportation services would be provided by the present holders of 
certificates and permits. 

Neither the Congress nor the Interstate Commerce Commission should hold a 
club over the heads of water carriers and force them to conduct or furnish ad- 
mittedly unprofitable freight transportation services under the threat of revoking 
or substantially amending their outstanding certificates or permits. The domestic 
water transportation industry should be given more time to grow—to expand its 
services to the shipping public—in the interests of the national economy and of 
the national defense. 

It is, however, apparent that my testimony and similar testimony in opposition 
to this legislation has not been too effective, as evidenced by the fact that the 
House committee favorably reported and the House passed H. R. 3792. My 
understanding is that the Subcommittee on Surface Transportetion of the Senate 
Committee on Interstate and Foreign Commerce in executive session voted to 
report H. R. 3792 with a committee amendment If this is true, I would like 
to suggest a further amendment on behalf of the American Waterways Operators. 
The suggested amendment would follow the word “permit” on line 13 of page 2 
of committee print No. 1 of Mareh 5, 1954, and reads as follows: ‘Provided, 
however, That no such certificate or permit shall be revoked (except upon applica 
tion of the holder) unless the holder thereof willfully fails to comply, within a 
reasonable time, not less than thirty days, to be fixed by the Commission, with a 
lawful order of the Commission, made as provided in section 304 (e), commanding 
obedience to the provision of this part, or to the rule or regulation of the Com- 
mission thereunder, or to the term, condition, or limitation of such certificate or 
permit found by the Commission to have been violated by such holder.” 

This is similar language to that contained in sections 212 (a) and 410 (f) of the 
Interstate Commerce Act as affecting motor carriers and freight forwarders, 
respectively. Most certainly the Commission should not be given the authority 
to summarily revoke a certificate or permit of water carriers for some technical 
violation of the act or an order of the Commission without an opportunity of 
presenting a defense in support of any mitigating circumstances. It is, therefore, 
hoped that this subcommittee and the Committee on Interstate and Foreign 
Commerce will accept this suggested amendment if they should decide to favorably 


report H. R. 3792 to the Senate. 


I 
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l That no such certificate, permit, or license shall be revoked 
Dp ipplication of ler) u s ler thereof willfully fails to 
comply i reasonable time ot | than thirty davs, to be fixed by the 
Cx . with a iwful order of the Ce in 1 made is provide fs section 
204 (« ( mandir obedience to the provision of this part, or to the rule or 
reguiat of the Commi mn thereunder, or to the term, condition, or limitation 
f suc certificate, permit, or license, found by the Commission to have been 
Spe £ is same poi ection with S. 905, we note that Secretary 
f Commerce Weeks, in his letter to 1 of September 14, 1953, stated: 
The ICC j ranted similar authority under parts II and IV of the act with 
respect to motor carriers and freight forwarders However, in both part I] 
ec. 212) and part IV (see. 410) the Commission may not invoke the penalty of 
revocation unless the holder of the certificate or permit has failed within a reason- 
able time to comply with an order of the Commission commanding rectification 
of the violatior 
‘Such a provision appears necessary for the full protection of the rights of the 
holder of a certificate or permit Ve therefore, urge that S. 905 not be enacted 
unless a provision 1s incorporated therein giving to water carriers the same pro- 
tection afforded motor carriers under section 212 and afforded freight forwarders 


under section 410 of the act 
We subscribe to the thought expressed by Secretary Weeks 
Sincerely vours 
JAMES F. PINKNEY, 
General Counsel 





Drak SENATOR Bricker: The National Industrial Traffic League is very 
nu ¢ sted ji t he eoisiatio rer t< p ated H R 92, a bill to add a 
new section to part III of the Interstate Commerce Act, section 312a giving to 
the Con ssion power to suspend or revoke water carrier operating authorities 
Hearings before the Surface Transportation Subcommittee « the Senate Inter 
atate ar ( } erce Committee were held ApI 12 








are attached three copies of a statement on this bill which Mr. William 
H. Ott, Jr., chairman of the legislative committee of the National Industrial 
lraffic League wishes to submit in support of H. R. 3792. We would respectful} 
ask that Mr. Ott’s statement be made a part of the printed hearings on this bill. 


Very truly yours, 


L. J. Dorr, Executive Secretary. 
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STATEMENT ON BEHALF OF THE NATIONAL INDUSTRIAL TRAFFIC LEAGUE ON 


H. R. 3792 





My name is William H. Ott, Jr., I am chairman of the legislative committee 
of the National Industrial Traffic League, Washington, D. ¢ his statement is 
prese! ted for the committee's consideratior Im connectiol wit] H R 3792 In 








conformity with action taken bv the met bership f the league on the subject 
atter of this bill on various occasions, the last at a meeting in New York during 
November 1952 
The National [Industrial Traffic League is a national organization of those 
directly and individually engaged in the shipment and receipt of commodities 
its membership also includes chambers of commeree, board trade, and similar 
commercial organizations whose direet membership likewise have a substantial 
and continuing interest in traffic and transportation matters. The league’s 
i ibership is draw: from all parts of the | ited States and repre ents practically 
every of industrial and commercial activit The members make e of all 
he diffe ransportatic a cies, ra vater, air, hi ’ ripe parce 
po expr and treig f eague is a ‘promoter of sound econom 
cal transportat ind is he development and maintenance of an 
idequate, efficient, and « ‘ al transportation system under private 
ship and operatio It Is terested t he aint Lice apable a d self 
sul ( ransp utic Ver ( wid he f and free flow of the commerce 
H 2 1 add anew section to part IT] of the Interstate Commerce Act, 
ect 2a ving to the Commiulssio1 wer to suspe lor oKe Opera - 
authorities previously issued to water ¢: ers under certain conditions and by 
method provided ni the section The ( HIMISSLOL self favor of su h an 
amendment and has so recommended in its annual reports to Congress Che 


league urges approval of the legislation as a means of completing the Commission’s 





irisdiction over the carriers involved and putting such carriers, as to matters 

vol\ operat authority, on an equal basis with carriers under parts I] 
and | In the water-carrier field, operating authorities in substantial numbers 
are now outstanding but dormant: no service is being provided thereunder Che 
existe! of such dormant authorities is a constant threat to carriers now actively 
in the field and to carriers seeking to enter it by means of proper proceedings 
before the Commission, a threat to the reestablishment of service by the dormant 
authority holder. Certainly the existence of the dormant authority is a deterrent 

> the atten ryote {establishment ot ANY new service ar ! ol stach in the cour e of 
the Commission in attempting to determine the necessity for such additional 
SeCTV1CE 

Che interests of existing water carrie: dormant or active, are amply protect | 
under those provisions of the bill which require reasonable notice and opportunity 
for hearin and whit limit the Commission’s power of iIspension or revocation to 
cases of willful failure, 

Che league urges yvour committee’s favorable consideration of this bill. 


Senator ScHorpret. We will now hear from Mr. Odell Kominers, 
representing the Luckenbach Steamship Co., Ine 


STATEMENT OF ODELL KOMINERS, REPRESENTING 
LUCKENBACH STEAMSHIP CO., INC. 


Mir. Kominers. My name is Odell Kominers. I am an attorney 
at law practicing here in town and I appear on behalf of the Lucken 
bach Steamship Co., Inc., at the request of Mr. James Sinclair, the 
president of that company. Unfortunately, Mr. Sinclair is on the 
Pacific coast at the present time on company business and could not 
be present personally. 

I testified in support of this bill before the House committee last 
vear and I asked leave of this committee to have my remarks incor- 
porated by reference, or at least be referred to as part of your con- 
sideration. 

Senator SCHOEPPEL. I see no reason why that should not be done. 
That may be so done 
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Mr. Komrners. I would like to make a few observations. 

Luckenbach is in the intercoastal trade. It is the oldest carrier in 
that trade. It has a very substantial fleet of modern vessels. The 
fleet totals some 16 C-type ships which cost roughly $25 million and in 
which they have approximately $17 million invested in cash; 14 of 
those vessels are operated in the intercoastal trade. 

Luckenbach maintains a regular, weekly service between the 
North Atlantie ports and the full range of the Pacific coast ports in 
both directions. The thing that troubles Luckenbach Steamship Co. 
is that there are a number of carriers which have authority to operate 
in the intercoastal trade but which have not been operating since 
World War II because they found more profitable uses to which their 
vessels could be employed. Luckenbach and other carriers have 
operated during that period of time and they have sustained rather 
substantial losses in their attempt to maintain a regular and dependable 
common-carrier service 

If by some chance either the offshore trades, the foreign trades, 
should become less desirable or the intercoastal trades should become 
more desirable, we believe it will be a threat to the continuation of 
the present service if those who have not made any contmbution or 
effort toward the rehabilitation of the intercoastal trade were permitted 
either to resume service which has been suspended for a long period 
of time, or to sell their certificates to some new concern which is 
interested in instituting a new service. We would go even further 
than the Commission. We would say that if someone has not operated 
for, sav, 2 years they cannot reinaugurate their own service without 
having the Commission find, in effect, a certificate should then be 
issued. Because when portions of the industry are not operating, 
those who do operate expand their facilities and seek to augment 
their service so as to fill the need to the extent it is needed, 

Senator ScHoreprent. You, of course, would refer to normal con- 
ditions. Obviously you wouldn’t mean to say during a wartime 
condition? 

Mr. Kominers, During wartime I would say that all bets are off 
to use a vernacular expression. 

But I am speaking very strictly and I am speaking Mr. Sinclair’s 
sentiments, that where the only excuse is that the trade is unprofitable 
and there are some people willing to run that risk and maintain that 
service, those who have borne the brunt of the hard times should be 
protected if by some chance good times should return. Or if the 
other ventures in which the other people have been operating prove 
less attractive, and for that reason they wish to return to the inter- 
coastal trade. 

I think it is necessary in this entire picture to see exactly what has 
happened. There are some carriers who have never operated once, 
a single voyage since their certificates were granted. There are 
others who operated after World War II for a short period of time 
and decided the going was too tough and gave up. Those I think 
should have some checkrein upon either the resumption of service or 
the sale of the certificate, 

Many carriers have grandfather rights which cover a very wide 
range of ports. Every little “doghole” that could ever float a ship 
is in the earrier’s certificate. Service to these smaller ports is rendered 
:s traffic is offered, and there may be years when no traffic has been 
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available, so when one speaks of dormant rightso ne must distinguish 
between failure to offer any service on the one hand and on the other 
hand failure to offer service to all ports for which the carrier is 
certificated. 

Sut we certainly feel that there should be either in the language of 
the bill or in its legislative history something which indicates that 
there is a justifiable excuse for not rendering service of any nature, to 
say that the service would have been unprofitable as long as some 
company or more than one company can offer service, we think that 
shows we have need for service and sufficient eagerness on the part 
of certificated carriers to offer the service so that those who have not 
offered it should run into some roadblock before service can be 
reinstituted. 

I would like to advert to something Mr. Nowell mentioned but 
which was not made perfectly plain. 

Under the Interstate Commerce Act if a carrier, one who is regulated 
by the Commission, seeks to acquire the operating rights of another 
carrier or to purchase the company which holds those rights, approval 
of the Interstate Commerce Commission must be obtained under 
section 5 (2) of the act. However, under section 312 which is re- 
stricted merely to the transfer of a certificate, it is possible for a com- 
pany which is not a regulated carrier to purchase the corporate entity 
of a company holding a dormant certificate without any approval of 
the Interstate Commerce Commission. ‘That is possible because there 
is not a transfer of a certificate contrary to section 312, but merely 
the transfer of control of a corporation, and the net result is that under 
the present law it is impossible to prevent the sale of a company 
which may have no assets other than a dormant certificate. This we 
feel is a very real threat to those carriers which are in business and 
which have invested large sums of money as well as time and effort 
trying to maintain satisfactory common carrier service. 

The final point to which I would like to refer is that we do not take 
any position on any of the provisions of this bill other than revocation 
for failure to exercise the rights. It is my understanding that the 
Commission’s bill contains various other grounds upon which there 
could be revocation. I think some of them are for technical violations 
of law. If this committee favorably views revocation for the last- 
mentioned reasons, we think that certainly there should be a 30-day 
provision within which the carrier can correct the defect. ; 

However, as to revocation for nonuse, we see no reason why there 
should be a 30-day provision. If a company has not operated for a 
number of years it may continue not to operate in reliance upon 
1 of these 30-day provisions. They may take the position of stalling 
as long as they can, knowing that the penalty ultimately will be that 
they have to return to business merely within 30 days. 

That completes my statement, Mr. Chairman. 

Senator ScHorpreL. Senator Hunt, do you have any questions? 

Senator Hunt. I have only one question, Mr. Chairman. 

As I understand the gentleman’s testimony, primarily you favor 
this bill in that it may entirely do away with contemplated or possible 

competition; is that right? 

Mr. Kominers. I would say, Senator, that it does away with un- 
necessary competition which has long lain dormant. I would have no 
objection, as I said before, to seeing additional competition if the 
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Interstate Commerce Commission finds on the then facts it is justified, 
the law alwavs permits that. But we do not see why someone who 
has sat quietly by for 7 years while we fought to rehabilitate trade 
and lost a very large amount of money doing it should be permitted 
to reinaugurate a service either because they have surplus ships from 
a trade that is no longer profitable, namely, the offshore trades, or 
because by some good fortune things become profitable in the inter- 
coastal trade. 

If they were not in there helping fight the good fight, let them re- 
apply to the Interstate Commerce Commission for permission to oper- 
ate, and if the facts justify it, the Commission has ample authority 
to put additional competition into the trade. 

Senator Hunr. Those are all the questions I have, Mr. Chairman. 

Senator ScHorppeL. Thank vou, sir. 


We will now hear from Mr. Donald MacLea 


STATEMENT OF DONALD MacLEAY, REPRESENTING DIXIE CAR- 
RIERS, INC., COYLE LINES, INC., AND MISSISSIPPI VALLEY 
BARGE LINE 


Mr. MacLeay. Mr. Chairman and members of the committee, my 
name is Donald MacLeay; I am an attorney, with offices at 1625 K 
Street NW., Washington, D. C. 

| appear on behe lf of American Barge Line Co., Coyle Lines, Inc 
Dixie Carriers, Inc., John I. Hay Co., Mississippi Valley Barge Line 
Co., and C. G. Willis, Inc.; all of whom are ee carriers by water 
operating under and pursuant to certificates of public convenience 
and necessity issued by the Interstate Commerce Commission. They 
operate primarily inland barge line services on the Mississippi River 
system, and the Gulf and Atlantic Intracoastal Waterways. 

These carriers are acutely aware of the existence of dormant water 
carrier operating authorities, and are in favor of the Commission being 
given the power to deal with that situation. 

Since the Supreme Court eer in the Seatrain case (United 
States v. Seatrain Lines, Inc., 329 U.S. 424), the Commission —. 
ently has felt that it lacks authority to cancel or revoke water carrier 
operating authorities for nonuser, even in those instances where there 
has not been a sign of life for many years; or that, at least, there is 
sufficient doubt of its authority that it has made no effort to effect 
revocation or cancellation in such cases, but repeatedly has asked the 
Congress to amend part III of the act to specify its power. 

In the meantime, the Commission has exercised a comparatively 
slight degree of control over dormant outstanding authorities under 
its power over transfer of certificates and permits pursuant to section 
5 and section 312. That power, of course, does not extend to situa- 
tions where the transfer is affected through sale of an entire corpora- 
tion to a nonearrier, nor to reinstitution of operations by the original 
owners after a long period of dormancy. 

It is the duty of common carriers to expand their equipment and 
their operations as the needs of the shipping public make necessary, 
and those whom I represent have done so, and are continuing to do 
so, incurring in some instances heavy financial obligations. 

Obviously, it is a distinctly unsettling element in the trade to have 
hanging over their heads those dormant rights, under which opera- 
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tions may be resumed without notice, and with no showing of public 
need, nor of consistency with the public interest. So far as the gen- 
erally understood purpose of this legislation is concerned, to deal 
with dormant operating rights, they urge its enactment. 

The bill before you, however, is not limited to the specific purpose 
of giving the Commission authority to deal appropriately with 
dormant certificates and permits, but would empower the Commis- 
sion to revoke in whole or in part any water carrier operating au- 
thority for any act or omission which the Commission might find 
to be 
willful failure to comp ly with any provision of this part a III), or with any 
lawful order, rule, or regulation of the Commission promulgated under this part 
or with any term, eondi tion, or limitation of such certifie: ae ‘of permit. 

That language is similar to the provisions of section 212 (a) of the 
act relating to certificates and permits of motor carriers, and to the 
provisions of section 410 (f), relating to permits of freight forwarders. 

In those sections, however, this sweeping and somewhat awe- 
inspiring power of the Commission is limited by a saving proviso 
which requires that the Commission must afford the offending carrier 
or forwarder a reason 1able time. which shall be not less than 30 days, 
within which to complv with a lawful order of the Commission com- 
manding obedience to the provision of law or to the rule or regulation 
found to have been violated. 

In other words, a carrier must be given a reasonable time within 
which to cure the fault, before it may be wiped out of existence 
That saving proviso is omitted from this bill, with the result that it 
would give to the Commission a ‘‘sudden death’? power over water 
carriers far beyond that which it may exercise over any other type of 
carrier subject to its jurisdiction. 

For the most trivial of deviation from the prov isions of the statute 
or of any rule or regulation of the Commission, which the Commission 
found to be “willful,” a water carrier could be put completely out of 
business and the investment of its stockholders made practically 
worthless. 

In that connection it should be noted that the term ‘willful’ does 
not necessarily involve any evil intent. There are many judicial 
decisions which spell out that a “willful violation” of a statute may be 
neither malevolent nor with a purpose to violate the law. ‘‘Willful’’ 
is synonomous with “knowingly,” and a reckless disregard of the 
provisions of the statute is not necessary to constitute a willful viola- 
tion. The word does not mean with evil purpose or criminal intent. 

Following that interpretation of the term, the Commission has 
found, for example, that a failure to comply which resulted from a 
carrier’s financial difficulties, was due to misfortune rather than to 
negligence or deliberate misconduct, but was the natural consequence 
of its own voluntary acts, resulted from its own will and business 
methods, and therefore was “‘willful’’ failure. 

It should be kept in mind that, except as it relates to the sole ques- 
tion of dormant certificates and permits, the power which would be 
granted to the Commission by this legislation would constitute an 
extraordinary weapon for the punishment of failure to comply fully 
with the statute, or with the Commission’s rules and regulations, 
above and in addition to the more usual enforcement weapons now in 
the Commission’s arsenal. It already has the power to obtain en- 
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forcement of obedience to the statute, and to its rules and regulations, 
by writs of injunction or other process, mandatory or otherwise, as per 
section 316 (b), or through criminal action entailing fines of from 
$500 to $5,000 for each offense, as per section 317. 

As | stated earlier, the common carriers for whom I speak favor 
the Commission being authorized to deal with dormant operating 
authorities, and they have generally supported the Commission in its 
request for an appropriate amendment to the act. In the interest of 
the Commission obtaining authority to deal with that troublesome 
question, these carriers do not object to the inclusion in part [I] 
of the more general power of revocation now contained in parts II and 
IV, but they feel very strongly that any such general power must be 
conditioned, as it is in parts Il and IV, upon the carrier being given a 
reasonable opportunity to comply before it is made subject to a com- 
plete forfeiture of its right to do business 

It is therefore respectfully urged that the bill H. R. 3792, if it is to 
provide generally for forfeiture of operating authority as a penalty 
for failure to comply with any provision of the statute, or with any 
rule or regulation of the Commission, be amended by the inclusion of 
2 (a) and 410 (f 
Senator ScHOEPPEL, Are there any questions, Senator Hunt? 
Senator Hunr. | have no questions. 


the saving proviso now contained in sections 21 


Senator ScHoEpPEL. Thank you, Mr. MacLeay. 
Is Mr. Charles L. Clow here? 
Let the record show that he desired to file a statement with the 


committee, and if the statement is furnished in time it will be so filed. 
Statement not received as hearings went to press. ) 
Senator SCHOEPPEL. We will now hear from Mr. George W. Mor- 
eran president of the Association of American Ship Owners. 


STATEMENT OF GEORGE W. MORGAN, PRESIDENT, ASSOCIATION 
OF AMERICAN SHIP OWNERS 


Mr. MorGan. My name is George W. Morgan. Iam an attorney 
at law and am president of the Association of American Ship Owners, 
which has offices at 90 Broad Street, New York, N. Y., and 1621 K 
Street NW., Washington, D. C 

Our association is composed of a number of old and established 
companies operating in the regular liner services in the foreign and 
domestic trades. None of our members has received any subsidy from 
the Government under the Merchant Marine Act, 1936. 

The sense of the bill H. R. 3792, with the proposed amendment, 
can perhaps better be shown if its phrasing is broken down as follows: 


l Certificates and permits shall be effective from the date specified therein, 
and shall remain in effect until suspended or terminated as provided in this section. 
2 (ny certificate or permit may, upon application of the holder thereof, in 
the discretion of the Commission, be amended or revoked, in whole or in part, or 
may upon complaint, or on the Commission’s own initiative, after reasonable 
notice and opportunity for hearing, be suspended, changed, or revoked, in whole 


or In part 


For willful failure to comply with any provision of this part, or 
“With any lawful order, rule, or regulation of the Commission promul- 
gated under this part, or 
c) “With any term, condition, or limitation of such certificate or permit, or 
“For willful failure to engage in, or to continue to engage in, the opera- 
tion authorized by such certificate or permit.’”’ 
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3. “The right to engage in transportation in interstate or foreign commerce by 

virtue of any certificate or permit or any application filed pursuant to the pro- 

visions of subsection (a) of this section, or temporary authority under section 311 

a), may be suspended by the Commission upon reasonable notice of not less than 
15 days to the earrier, but without hearing 

a) ‘For failure to comply, and until compliance with the provisions of 

section 306 (a) or 


b) “With any lawful order, rule, or regulation of the Commission promul- 
gated thereunder.” 

We understand that the principal purpose of this bill is to authorize 
the Commission to cancel certificates or permits that are outstanding 
but that are not being used for the operation authorized thereunder. 

[t should be clearly understood that our association takes no posi- 
tion, one way or the other, on such purpose. The reason why we 
take no position in the matter is that some of our members have cer- 
tificates or permits that they are not using but wish to retain. Other 
members wish to have outstanding and unused certificates canceled. 
\nd in addition, there is a view that the Commission now has the 
power to cancel a certificate for nonuser and that so much of the au- 
thority sought to be conferred in this bill as would accomplish that 
objective is therefore unnecessary. 

While our association makes no recommendation on the question 
whether it is right, necessary, or proper to authorize the Commission 
to cancel outstanding certificates for nonuser, we do want to point 
out that most of the bill’s language goes far beyond what is necessary 
to express its principal purpose. 

If this committee is convinced that it is appropriate and necessary 
to adopt legislation to authorize cancellation of certificates for non- 
user, that objective can be spelled out quite simply by lifting from the 
bill and using simply the following language found above and desig- 
nated 2 (d 

(ny certificate or permit may, upon application of the holder thereof, 
in the discretion of the Commission, be amended or revoked, in whole or in 
part, or may upon complaint, or on the Commission’s own initiative, after reason- 
able notice and opportunity for hearing, be suspended, changed, or revoked, in 
whole or in part * * * for willful failure to engage in, or to continue to 
engage in, the operation authorized by such certificate or permit. * * * 

If the committee decides that enactment of such language is de- 
sirable, it may wish to consider inserting after the word “willful” the 
words “and unreasonable.”’ 

The Commission concedes that 

Because of the nature of water carriage and the size of equipment used, it is 
impracticable for water carriers to provide service at all times and at all ports 
within the scope of their operating authorities 

Presumably failure to provide service because it was ‘“impracti- 
cable” would nevertheless be “willful” but it would seem that what is 
‘impracticable’? would not be “unreasonable.”’ 

While, as I have said, we have no recommendation one way or the 
other on the question of policy that is involved in whether the fore- 
going language is to be accepted or rejected, we strongly recommend 
that everything else in the bill be rejected. We understand that this 
additional matter is included only to conform the provisions as to 
water carriers with those that apply to motor carriers and freight for- 
warders. 

The Commission has conceded that there is a difference ‘in the 
nature of water carriage’? because of the “size of equipment used.”’ 
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The difference is of course more fundamental. The equipment of 
water carriers is large ships and terminal facilities that require large 
investments of capital. If expensive ships and terminal facilities are 
to be forced out of employment as a disciplinary measure to punish 
minor infractions of law or of rules and regulations, then investment 
of capital in domestic shipping services would most surely be further 
discouraged 

[ don’t think a strong case is made for a legislative proposal that 
involves punitive, severe, and summary power when it is thought to 
be justified simply because punitive, severe, and summary power has 
been granted in some other mstance. The logical end of that type of 
reasoning would be a legal and governmental system entirely foreign 
to our own 

If there are substantial reasons why this additional power is neces- 
sary in the publie interest, I think it should be fairly and frankly 
placed on the record so that we can comment on it and so that this 
committee can consider the whole matter objectively before acting 
on what new appears to be an unreasonable request for excessive and 
arbitrary power. 

Senator ScHorpret. Thank you, Mr. Morgan. 

Are there any here who desire to be heard on the part of Seatrain? 


STATEMENT OF GRAHAM M. BRUSH, PRESIDENT, SEATRAIN 
LINES, INC, 


Mr. Brusa. My name is Graham M. Brush and I am president of 
Seatrain Lines, Ine. 

As we view this bill, the principal objective is to give the Commis- 
sion power to cancel outstanding dormant certificates. The Com- 
mission has expressed, on numerous occasions, its belief that dormant 
certificates should be canceled in large measure in whole or in part 
and we thoroughly agree with the Commission as to that need. We 
feel that over a period of time few people have made any sort of a 
case to do otherwise. 

sut as a second part to this bill the Commission is authorized to 
cancel certificates for violations of the Interstate Commerce Act and 
its orders, and we feel very strongly that there has been possibly a 
misunderstanding as to that part of the bill. The only reasons that 
we can find that have been advanced covering that part of the bill 
and the need for it was to make it consistent with the Motor Carrier 
Act. 

Senator Scnorrpet. Senator Purtell will carry on here. I have 
another matter that I will have to step down and leave the committee 
for a little while, and you may proceed with your statement, Mr. 
Brush. 

Senator Purte.v. One of our problems here in the Senate is that we 
have more committees than there are hours in the day to provide for 
the hearings. 

Senator Scuorpret. This is a certain situation that developed on 
the part of one of the Cabinet members and I will have to be gone for 
about 20 minues. 

Senator Purrety. Proceed, Mr. Brush. 

Mr. Brusu. The only grounds that have been advanced by anyone 
is that to make the provisions of part IIT consistent with part IT and I 
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should like to read you what the Commission itself said to Congress 
when this matter was under consideration as to this very point. 

Commissioner Eastman, Chairman of the Commission’s Legislative 
Committee, reported to the Senate Committee on Interstate and 
Foreign Commerce on 8S. 2009 on January 29, 1940, and stated as 
follows: 

This bill leaves section 212 (a) unchanged and has no corresponding provision 
in the new part 3. While there is room for argument we are inclined to believe 
that provision for the ratification or suspension of water-carrier certificates is not 
essential if adequate penalty provisions are provided for violation part 3. Revo- 
cation or suspension in the case of motor carriers, it is believed to be the most 
effective means of enforcement, since there are so many such carriers and the 
operations of the great majority are so small that enforcement through penal 
actions in courts presents many practical difficulties, but this is not true of water 
carriers. 

So the Commission itself recommended when the act was passed 
against making the provisions of part 3 and part 2 identical because 
of the large investment in many water carriers which would be en- 
dangered by such power. It is a detriment to investment and it 
seems to us that if the penal provisions are sufficient to enforce its 
orders and enforce the law to give the Commission the right to take 
property away is a very serious matter. 

Now, I understand from correspondence which we have had with 
Senator Butler that the Commission was recently asked whether in 
its experience with the enforcement of those orders and the provisions 
of the act in connection with water carriers the pent al provisions were 
sufficient, and the answer came back from the Commission they were 
entirely adequate. Therefore, I see no purpose in that part of this 
bill, and in fact I believe it has not received from the angle of detri- 
ment to water carriers enough attention and I wish to urge that this 
committee strike those provisions from the bill as being a detriment 
to water carriers, Which is absolutely unnecessary in the words of the 
Interstate Commerce Commission in 1940 and as recently as a few 
weeks ago. 

Senator Purtett. You have a bill there. Would you outline 
exactly what you wish to have stricken from the bill? 

Mr. Brus. Mr. Morgan for the association has already mentioned 
to the committee the parts which our association and Seatrain Lines, 
Inc., believe should be stricken. 

Senator PurreLtt. His recommendations are your recommenda- 
tions? 

Mr. Brusu. Yes, sir. Until a few weeks ago when we received 
letter from Senator Butler, the position of Seatrain Lines, Inc., with 
respect to the other part of the bill had always been one something 
like this, that certainly we were all in favor of having the Commission 
cancel dormant certificates in whole or in part. They are doing a 
great deal of harm. The case has not been stated completely, has 
been understated in our opinion as to the harm that is being done, 
and hence it did not seem very important to us whether the Com- 
mission be given the power in a new bill or whether they had received 
that power when they were granted the power to issue the certificates. 

That has always been considered to be a grant of authority inherent 
in the grant to issue, namely, the grant to revoke for nonuse. 

Sometime ago, the Commission, for reasons unknown to us, took 
the position that in a certificate case involving my company, which 
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went to the Supreme Court, that the Supreme Court in that case 
found that the Commission did not have the power to revoke water- 
carrier certificates for nonuse. We have never agreed with the 
Commission’s point of view as to that, but we felt that if Congress 
should grant this authority to the Commission to revoke for nonuse 
that would settle the matter, but the more we have looked into this 
thing the more we believe that it will make matters worse 

Our objective is to have the Commission cancel the certificate at 
the earliest possible time for nonuse 

So, | would like to say that we find nothing in the Supreme Court 
decision to support the Commission’s views. 

In the first place, the case was not about revocation of our certificate 
for nonuse, so that issue was not before the Supreme Court. 

The only other way that we can find that the Supreme Court would 
have passed upon any such thing would have been by dicta, but there 
is no dicta in that decision. It is very specific pertaining to Seatrain’s 
certificate and not water carrier certificates, and upon analysis vou 
will find that the Supreme Court passed upon three other powers of 
the Commission and took our point of view with respect thereto. So 
we do not know to this moment what ground the Commission has for 
saving that the Supreme Court in the Seatrain certificate case found 
that the Commission did not have the inherent power to revoke water 
carriers’ ¢ ertificates for nonuse 

But in studying this matter we have developed a new thought, 
The question has been raised if the 
(‘omm ssion does eall for tl e power 1 ioht now to revoke water carriers’ 
certificates for nonuse, how can Congress grant such a power now 
which would be effective in connection with the outstanding certifi- 
cates, because our attorneys and attorneys for other lines advise us 
that that is directly contrary to the fifth amendment and that they 
would advise the Wr clients to challenge any such revocation on a law 


which to us is quite disturbing 


which was passed years afterwards taking away valuable property 
ohts 

So we are quite disturbed, realizing the importance of a prompt 
solution to this problem as to whether or not we are accomplishing the 
objectives which we all wish to accomplish and which we are fully in 
accord with the Commission about 


I 


So, it gets down to a legal question which frankly I am not in a 
position to say very much about I can Sa\ that if it should happen 
to our company, I would challenge it. So I have looked to see what 


has been said about this bill as to the future and I find very little has 
been said about the future need of the Commission anywhere along 
the line. It has all been in connection with the past. As to a con- 
stitutional question as to the past, and there is no real ground for the 
Commission taking the position that the Supreme Court found in the 
Seatrain case, found that it did not have the power, then we strongly 
urge that the Congress either request the Commission to proceed on 
the basis of established law and cancel some or all of the outstanding 
certificates, or that Congress direct the Commission to so do and 
depending upon that result then we could reconsider this legislation 
in a much more intelligent way, but I feel that the lawyers are so 
certain about this retroactive feature, and all lawyers who have looked 
into the Seatrain case all agree that the Supreme Court did not find 
that the Commission did not have power to revoke water carrier 


certificates for nonuse. 
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I think there are two serious legal questions involved, and I wish to 
back up the objective and point out that those serious questions 
involve business judgment and I hope something can be done and 
done promptly to resolve this whole thing so that we can know how to 
conduct our business tomorrow. 

Senator Purretit. Do you understand the basis upon which the 
Commission made its conclusions or findings? 

Mr. Brusu. I do not know, and so far as I can find out, no one 
knows the grounds for the Commission’s conclusion which they 
mention this afternoon. 

Senator Purrety. Thank you very much for appearing. Do you 
have anything further which you would like to state? 

Mr. Brusu. Mr. Chairman, I would like to submit four documents 
for the record. 

First is a letter dated February 26, 1954, addressed to the Honorable 
J. Monroe Johnson, Chairman of the Interstate Commerce Commis- 
sion, being a letter from Senator Butler of your committee; the second 
is a letter dated March 3, 1954, from the Honorable J. Monroe John- 
son, Chairman of the Interstate Commerce Commission, addressed 
to Senator Butler of your committee; the third is a letter dated March 
15, 1954, addressed to Mr. David M. Brush, vice president of Sea- 
train Lines, Inc., signed by Senator Butler; and the fourth, which I 
do not yet have, is the reply of the vice president of Seatrain lines to 
Senator Butler’s letter, which will be sent to your committee later. 

Senator Purretit. Those three documents which you have and the 
one forthcoming will be inserted in the record at this point. 

(Correspondence referred to is as follows:) 


FEBRUARY 26, 1954 


Hy J \IONRO!I JOHNSON, 
Chairman, Interstate Commerce Commission, 
Washington 25, D. ¢ 

DreAR CHAIRMAN JoHNSON: The 67th Annual Report of the Interstate Com- 
merce Commission addressed to the Congress contains a recommendation that 
Congress pass legislation granting the Commission power to revoke, amend, or 
suspend water carrier certificates and permits under certain conditions. It is 
my understanding that the Commission urges neon age of a bill exactly similar t« 


H. R. 3792, which was passed by the House of Representatives in the Ist session 
of the 838d Congress on July 7, 1953. This. bill would amend part III of the 
Interstate Commerce Act, as amended, by adding immediately after section 312 
a ‘Ww section, part of which is quoted below 

‘Any certificate or permit may, upon application of the holder thereof, in 
ie discretion of the Commission, be amended or revoked, in whole or in part, 
or may upon complaint, or on the Commission’s own initiative, after reasonable 


notice and opportunity for hearing, be suspended, changed, or revoked, in whol 

or in part, for willful failure to comply with any provision of this part, or with 
awful order, rule, or regulation of the Commission promulgated under this 

part, or with any term, condition, or limitation of such certificate or permit.” 


In hearings on H. R. 3792 before the Committee on Interstate and Foreign 
Commerce of the House of Representatives, held in May of 1953, the Commission 
contended that it should have authority under part III of the act to revoke 
operating rights of water carriers similar to that which it now has under parts II 
and IV in connection with motor carriers and freight forwarders. 

The Commission apparently advocates passage of the bill on the grounds that 
existing dormant rights are a deterrent to the institution of new services and that 
they make it difficult for the Commission to determine the extent to which it 
should grant duplicating new rights. It seems, on the other hand, that the Com- 
mission's proposal would grant recovation authority not only in cases of nonuse 
but also in cases of noncompliance “with any legal order, rule, or regulation of the 
Commission.”’ 
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It is noteworthy that the Commission itself originally opposed the adoption of 
such revocation authority for water carriers In 1940 when Congress was con- 
sidering the proposal that became part III of the Interstate Commerce Act, 
Commissioner Joseph Eastman submitted the following comments to Congress on 
the Commission’s behalf: 

This bill leaves section 212 (a) unchanged and has no corresponding provision 
III. While there is room for argument, we are inclined to believe 
that provision of the revocation or suspension of water carrier certificates or per- 
mits is not essential, if adequate penalty provisions are provided for violations of 
part II] Revocation or suspension, in the case of motor carriers, is beleived to 
be the most effective means of enforcement, since there are so many such carriers 


in the new part 


if 
Ak 











and the operations of the great majority o small, that enforcement through 
penal actio1 n courts presents many pr: | difficulties, but this is not true of 
wate! ( rrie 

Congress followed the Commission’s advice when enacting the 1940 act and 
withheld the power to revoke or suspend water carrier certificates in the event of 
non ince with the Commission’s orders, rules, or regulations though it did 
provide for heavy penalties in such instances 

It would seem to me that in accepting this advice Congress gave legislative 
recognition to the differences in the nature of water and truck transportation 
and particularly to the different investment requirements of these two forms of 
transportation. It would also seem that it fully realized that the power to revoke 

eertineate tor noncompliance vith a Commission rule would be a serious deter- 
rent t very heavy investment water carriers require for the acquisition of 

nd terminal facilit , ' 

Ir ( of the apparent inconsistency in the advice afforded by Commissioner 
Kastmar 1940 and in the position the Commission takes today, would you 
kindly give me the Commissior ews on the following questions? 

(re the penalty provisions in part III today any less adequate than those 
( ( Co issi r Eastman refers? 
2) To what extent has the Commission found that the penalty provisions for 
r carriers have been insufficient to insure compliance with its orders? 


(Signed) Senator BuTLER. 


rATE COMMERCE COMMISSION, 
OFFICE OF THE CHAIRMAN, 
Washinaton 25, March 8, 1954. 
The Honorable Joon MARSHALL BUTLER, 
United States Senate Wasi nation, D & 

Dear Senator Burrter: Thar vou for vour letter of February 26, 1954, 
referring to the recommendation made in our 67th Annual Report to the effect 
that Congress pass legislation granting this Commission power to revoke, amend, 
or suspend water carrier certificates and permits under certain conditions. 


In vour letter, vou quote from comments submitted by the late Commissioner 
Eastman to Congress on the Commission’s behalf, at the time the legislation 
which 1 ilted in part IIT was being considered, in which he stated: 


While there is room for argument, we are inclined to believe that provision 
of the revocation or suspension of water carrier certificates or permits is not essen- 
tial, if adequate penalty provisions are provided for violations of part IIT.”’ 

Are the penalty provisions in part III today any less ‘adequate’ than 
those to which Commissioner Eastman refers? 





2) To what extent has the Commission found that the penalty provisions for 
water carriers have been insufficient to insure compliance with its orders?” 

The phrasing of your questions makes their answer rather difficult. At the time 
Commissioner Eastman’s comments were submitted, part III had not yet been 
enacted, so that the adequacy or inadequacy of the penalty provisions contained 
therein was obviously undetermined. On the whole, the penal provisions now in 
part III have proven adequate for dealing with violations of that part of the act, 
but of course that is not the matter involved here. The question of dormant 
authorities was not anticipated in 1940, and what Commissioner Eastman meant 
was that the power of revocation or suspension was not deemed necessary as & 
penalty for violation of the provisions of part III. Subsequent events, particu- 
larly the decision of the Supreme Court in United States v. Seatrain Lines, Inc. 
(829 U.S. 424) holding that although the Commission could under section 309 (a) 
fix ‘‘terms, conditions, and limitations” of a water-carrier certificate, we have no 
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authority to revoke such a certificate, have shown that the Commission’s authority 


under part III is deficient in this respect. The existence of dormant authorities, 
which total about one-fifth of those outstanding, has proved a deterrent to the 
institution of new operations and has resulted in water-carrier service which in 
some important trades is far below prewar standards It is this condition which 
has led the Commission to seek power to re voke or suspel d such certificates for 
willful failure to engage in or continue to engage in the operation authorized 

In regard to your second question, the penalty provisions for water carriers 
have proven completely insufficient with respect to the problem set out above. 
\ water-carrier authority is granted in the form of a certificate and order or 
permit and order containing a provision that the holding of the certificate or 
permit is conditioned upon the exercise of the authority specified and upon com- 
pliance with the requirements of the act and the orders, rules, and regulations 
of the Commission thereunder In view of the decision in the Seatrain case, 
h a condition we have no way of enforcing it. 


although we can attach suc g j 


I hope that I have been able to answer the questions to your satisfaction. 


l certainly appreciate your interest in this very important problem. 
Cordially, 
J. M. Jounson, Chairman 


UNITED STATES SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
March 15, 1954 
Mr. Davip M. Brusu, 
Vice President, Seatrain Lines, Inc.., 
New York, N. Y. 

Dear Mr. Brusu: I recently had occasion to ask the views of the Interstate 
Commerce Commission on proposed legislation which would authorize the Com- 
mission to cancel a water carrier’s certificate and order or permit and order, under 
certain circumstances 

In reply to my letter the Commission refers to the case of U. S, v. Seatrain 
Lines, Inc. (329 U. S. 424) and indicates the nature of the decision in that case 
shows that the Commission’s present authority is not sufficient to meet the best 
interests of the industry. 

In view of this reference to your company, I would welcome any comments 
you might care to make and enclose a copy of the Commission’s reply, for your 
information 


Sincerely yours, 


} 


JOHN MARSHALL BUTLER, 


Senator Purrety. Thank you very much for appearing, Mr. Brush. 

That completes the witnesses on this particular bill, unless there is 
someone else who desires to speak whom we have not heard. 

I hear no one else requesting to be heard, 

The committee will stand adjourned. 

(Whereupon, at 2:14 p. m., the subcommittee adjourned.) 





RECORDATION OF MORTGAGES, LEASES, ETC., ON MOTOR 
VEHICLES SUBJECT TO THE INTERSTATE COMMERCE 
COMMISSION 


MONDAY, APRIL 12, 1954 


UNITED STATES SENATE, 
SUBCOMMITTEE No. 1 ON 
SURFACE TRANSPORTATION OF THE 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, PRG? 
S. 3185 


The subcommittee met at 2:15 p. m., pursuant to call, in room 
G-16 of the Capitol, Senator William A. Purtell (acting chairman), 
presiding. 

Present: Senator Purtell. 

Also present: Bertram O. Wissman, chief clerk; E. R. Jelsma, 
professional staff member. 

Senator Purrety. The hearing this afternoon is on 5S. 3185. I 
am introducing for the record a copy of S. 3185 

(S. 3185 is as follows:) 






[S. 3185, 83d Cong., 2d sé 

A BILL To amend the Interstate Commerce Act in order to make the compliance with certain State filing 
requirements unnecessary W th re pect to mortgages, leases, equipment trust agreements, cond tional 
ile a ements, and other instruments evidencing the mortgage, lease, conditional sale, or bailment of 
motor vehicles sold to or owned by certain carriers subject to such Act 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That the Interstate Commerce Act is amended 
as follows 

(1) Before the comma following ‘“‘safety of operation and equipment” in 
section 202 (c) insert. “and the provisions of section 213 relative to the validity 
of certain credit instruments’’. 


(2) After section 212 insert the following new section: 


“VALIDITY OF CERTAIN CREDIT INSTRUMENTS 


“Sne. 213. Any mortgage, lease, equipment trust agreement, conditional sale 
agreement, or other instrument evidencing the lease, conditional sale, or bailment 
of one or more motor vehicles to, or evidencing alien on one or more motor vehicles 
owned by, a motor carrier subject to this part, a carrier by railroad subject to 
part I, or a water carrier subject to part III, if 

“(1) such instrument is valid and enforceable against creditors and mort- 
gagees of and purchasers from the mortgagor, trustees, lessee, bailee, or buyer, 
named in such instrument (a) in the State in which such mortgagor, trustee, 
lessee, bailee, or buyer resides or, if a corporation or association, has its 
principal office, and (b) in the State in which performance of such instrument 
was, at the time of its execution, intended, and 

**(2) all applicable provisions of sections 20a and 214 of this Act have been 
complied with, 

shall be valid and enforceable without further filing or recording in any State 
against any person or persons to the same extent that such instrument would be 
enforceable against such person or persons if the filing and recording statutes of 
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State applicable to such instrument had been complied with, notwithstanding 


al state law ft the contrary 


senatol Py CELI This bill Wo ild make it unnecessary to comply 


ith multiple State filing requirements with respect to instruments 
evidencing a len on motor vehicles owned by a motor. railroad, or 
water carrier subject to the Interstate Commerce Act; providing that 


the filing requirements are complied with in the State where contract 
immated and the filing requirements of the State where the 


omiciled 

lotor vehicles engaged in interstate commerce travel through many 
md sometimes all of the States of the | non: and many of these carriers 

thet ! ous terminals located throughout many States 
State has its own laws with reference to conditional sales con 
i chattel mortgages, and other hen instruments pertaining to 
ry onal property Some of the States do not recognize as being valid 

ontrac or instruments executed in other States 

sO States require re filis gf in their respective State upon the re- 


noval of personal property to any one of such States without any pro- 
on as to the length of time that the property may remain in such 
State without constituting removal to that State 

Pherefore, it becomes difficult, if not impossible, to determine just 
vhere a contract covering a vehicle used in interstate commerce must 
be filed in order that the contract may be valid in every State. 

In some States, mortgages cannot be extended beyond 5 years 
Therefore, the mortgage executed and valid, for example, in the 
State of Ohio for an indefinite period of time upon a motor vehicle 
used in interstate commerce and necessarily going into or passing 
through Illinois might not be good against a third party in Illinois 
bevond 5 vears from the date of its original filing 

In other States, a contract is good without filing. In Louisiana a 
conditional sales contract is invalid except where the contract is exe- 
cuted and extended, at the time of its execution, to be performed in a 
State other than Louisiana and subsequently the property is moved to 
Louisiana 

Jecause of these different and varied requirements in the various 
States, and because of the transit character of equipment which is used 
in interstate commerce, a great deal of confusion exists, as to when, 
where, and how these lien instruments must be filed to constitute a valid 
and first lien instrument in all States against this equipment 

The present bill has been designed for the purpose of establishing the 
necessary machinery whereby a manufacturer may comply with the 
filing requirements in the State where the manufacturer lives or has 
its domicile, and the filing requirements of the State where the pur- 
chaser is domiciled or where the equipment is intended to be kept at 
the time it is purchased 

After the aforementioned conditions are met, no other filing would 
be necessary to make the instruments valid in all States 

The bill should assist all carriers purchasing equipment as well as 
manufacturers selling equipment. I would like to insert comments 
from the ICC, Treasury Department, General Accounting Office, 
Securities and Exchange Commission 

The matter referred to is as follows: 
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INTERSTATE COMMERCE COMMISSION, 
April 9. 1954 
Hon. Joun W. Bricker, 
Chairman, Committee on Interstate and Foreign Commerce 
l ted States Senate, Washington, D. ¢ 
Dear CHAIRMAN Bricker: Your letter of March 26, 1954, requesting co 
ents on a bill. S. 3185. introduced bv vou. to amend the Interstate Commerce 











\ct in order to make the compliance with certain State filing requirements un 
necessal vith respect to mortgages, le¢ Nt lipment trust agreements condi 
ma ale agreements, and other instrument evidencing the mortgage lease 
conditional sale, or bailment of motor vehicles sold to or owned by certain 
carrie! ibject to suen act has been referred to our Cor iittee oO Le oIsiation 
and Rules \fter careful consideration by that committee, | am authorized to 
l e follow] comment in it behalf 
‘ sIS5 would ame the Interstate Commerce Act bv 1da ga new section 
213. whic would provide that if ar mortgage, lease, ¢ pment trust agre 
nt mnditional ule wreement or other 1 trument ¢ 1 ( the lease 
conditional sate bailment. or lien in connection with one or more motor vehicl 
owned by a carrier subject to the act is 1) Valid and enforceable against creditors 
and mortgagees of and purchasers from the mortgagor, trustes ee, bailee, or 
buver named in the instrument in the State which sueh person resides or has 
its pri pal office the case of a corporation or association, and in the State in 


vhich performance of such instrument was intended at the time of its execution, 


and (2) all applicable provisions of section 20a and 214 of the act have been com 








plied with, ther ich instrument shall be valid and enfor without further 
filing or recording in any State against any person or persons to the same extent 
that it would be enforceable against such person or persons if the filing and 
recording statutes of such State applicable to such instrumy had been complied 
with, notwithstanding any State law to the contrary 

There is no question that the present system under which a creditor must 
record his lien in every State through which a motor vehicle runs in order to pro 


tect his rights is an inconvenience to creditors and that the bill would help such 
creditors in this respect On the other hand, nowever, a perso! trving to ascer- 
tain whether any particular bus or truck is subject to an encumberance would 
be put to a great deal of trouble 

Phe bill would apply to instruments “evidencing the lease, conditional sal 
or bailment of one or more vehicles to, or evidencing a lien on one or more motor 
vehicles owned by, a motor carrier’ subject to the act The bill is not limited 


ied or intended for use in connection with inte commerce” 





(as is provided in section 20c¢ of the act, which is aimed at a similar objective 





with regard to rail equipmen An exercise of Federal jurisdiction such as that 
propose lin S. 8185 mieht be subject to attack in the courts 


This bill would not affect the duties of this Commission in anv way We 
believe this problem presents a question of policy for the Congress, concerning 
which it would be inappropriate for us to express an opinior 





Respectfully submitted 
J. M. JoHnson, Chairmar 
CHARLES LD). MAHAFFIE 
Howarp G. FREA 


' , D 
Committee on Legislation and les, 


SECURITIES AND EXCHANGE COMMISSION, 
Varcl | 1965 


Re S.3 185, 
Hon. Joun W. Bricker, 
Chairman Inte state and Foreiqn Comme e Committe 


l’nited States Senate. Washington. D 


~ 


Dear Senator Bricker: This will acknowledge receipt of vour letter of 
March 26, 1954, inviting the Commission to comment upon the above bill, which 
is designed to amend the Interstate Commerce Act in order to make compliance 
with certain State filing requirements unnecessary with respect to mortgages, 
leases, equipment trust agreements, conditional sale agreements, and similar 
instruments. 

It does not appear that anv of the provisions of this bill affect to any material 
extent anv of the laws administered by this Commission We are not. therefore, 


taking advantage of vour offer to comment upon the proposed legislation 





AMENDMENTS TO INTERSTATE COMMERCE ACT 





vou for affording us an opportunity to express our views upon the bill. 
V trulv vours, 
Rautepa H. DemMMLER, Chairman. 


TREASURY DEPARTMENT, 
Varch 0), 1954. 
Hon. Joun W BRICKER, 
Chairman, Committee on Interstate and Foreign Commerce, 
l’nited States Senate, Wasi ngton, D. C 

My Dear Mr. CuarrMan: Reference is made to your request for the views of 
this Department on 8S. 3185, to amend the Interstate Commerce Act in order to 
make the compliance with certain State filing requirements unnecessary with 
respect to mortgages, leases, equipment trust agreements, conditional sale agree- 
nents, and other instruments evidencing the mortgage, lease, conditional sale, 
rr bailment of motor vehicles sold to or owned by certain carriers subject to 


The bill would make it unnecessary to meet the filing requirements of other 
States with respect to instruments evidencing a lien on motor vehicles owned by 
4 motor, railroad, or water carrier subject to the Interstate Commerce Act if the 
filing requirements are met in the State of residence of the lienee or the State 
where the performance of the instrument was intended. 

The proposed legislation is not of primary interest to this Department and it 

as NO comments to make on the general merits of the bill 

Very truly vours 
ELBERT P. Turrie, General Counsel 


GENERAL ACCOUNTING OFFICE, 
COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, April 8, 1954. 


Chairman. Committee on Interstate and Fore qn Commerce, 
United States Senate. 
Dear Mr. CuHarrRMAN: Reference is made to your letter of March 26, 1954, 
inviting the comments of this Office concerning S. 3185, 83d Congress, entitled 
\ Bill To amend the Interstate Commerce Act in order to make the compliance 


with certain State filing requirements unnecessary with respect to mortgages, 
leases, equipment trust agreements, conditional sale agreements, and other 
instruments evidencing the mortgage, lease, conditional sale, or bailment of motor 


vehicles sold to or owned by certain carriers subject to such act.” 

Since this Office has no special information as to the need for or the desirability 
of the proposed legislation, I make no recommendation with respect to the 
enactment of 8S. 3185 

\s requested, two carbon copies of this letter are enclosed herewith. 

Sincerely, 
LINDSAY C. WARREN, 
Com ptrolle r General of the U/nited States. 

We have as our first witness Mr. John B. Hulse, representing the 

Truck Trailer Manufacturers Association. 


STATEMENT OF JOHN B. HULSE, MANAGING DIRECTOR, TRUCK 
TRAILER MANUFACTURERS ASSOCIATION 


Mr. Huutsr. My name is John B. Hulse, and I am the managing 
director of the Truck-Trailer Manufacturers Association. Our 
membership produces over 85 percent of the truck-trailers manu- 
factured in this country. 

The truck-trailer manufacturers are very much in hopes that 8. 3185 
will be approved by vour committee, and passed by the United States 
Senate and House of Representatives during this 83d session of the 


Congress 
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Our association went on record to this effect just last Thursday at 
the executive board meeting in Louisville, Ky. 

Financing the equipment requirements of the motor-carrier industry 
is one of our most pressing problems. Truck operators are anxious to 
expand and to modernize their vehicle fleets, so that they may give 
ever better service and operate more economically in these days of 
increasing competition. 

The rapid growth in the public demand for trucking service, over 
the years, has made this problem of financing equipment purchases 
a continuing one. Our manufacturers have realized the need, have 
been anxious to respond to the operators’ need and, in fact, many of 
our members have made heavy financial commitments by giving 
“recourse” on trailer ‘“paper.”’ 

It has often been said that the ability to finance is, in practice, the 
limit on trailer sales. 

S. 3185 will, in our judgment, remove a major barrier which now 
separates the motor-carrier industry from the normal source of 
financing—the banking industry. 

Few bankers feel sufficiently well-informed as to the nature of the 
trucking industry, the validity of equipment liens, and the various 
measures of legal recourse in the 48 States, to extend the credit the 
trucking industry needs, and to which it is clearly entitled on the basis 
of its loan repayment record. 

The basic element of uncertainty is the confusion which exists as 
to the validity of equipment liens. Recently there appeared in Com- 
mercial Car Journal, this article and table which briefly outlines the 
problem. Although this article called for a correction at the State 
level on a State-by-State basis, the answer is not that easy. Even if 
every State had an adequate title law, we would still need the protec- 
tion afforded by S. 3185, because it is manifestly impractical for the 
small trailer manufacturer, operating in a single State or an area of a 
few States, to know where the trailers he manufactures may go before 
they are free and clear. 

S. 3185 will, in my opinion, open up new sources of bank financing 
at more reasonable rates to the truck operators. It will enable our 
members to more readily cope with the financing requirements of our 
customers, and in the overall, will result in more economical land 
transportation by making modern, efficient vehicles more readily 
available. 

Now, at this point, I should like to introduce some of the members 
of our industry who are here today, and who would be glad to testify 
in greater detail as to the benefits of 5. 3185, or to answer any questions 
which you or the members of the committee may have. 

Senator Purrety. The copy of Commercial Car Journal which you 
had asked be inserted will be placed in the record at this point. 

(Commercial Car Journal is as follows:) 


{Reprint from the Commercial Car Journal, January 1954 (distributed by Truck Trailer Manufacturer 
Association, Washington 4, D. C.)] 


Lax Laws Spe._t NeEep For Betrrer TRAILER TITLING 


When trailers change hands, hidden obligations or claims 
may make it impossible for fleet operators to obtain clear title 
because of legal confusion. New laws in nontitle States and 
much more uniformity in many others are needed to remedy 
the chaotic situation. 





























AMENDMENTS TO INTERSTATE COMMERCE ACT 
i I i I I 1 I 1 risk procedure oo Ma 
* { V9 | Dl for bo seller wnd pr ective purchasers, a 
¢ o+ States which al frustrates a effort to 
, oO ! tiller ownership a fi 
: oper ! ame legal pre as aircratt and 
i rhe CK tra ) er or operator 
t 1 I provid rotection for all th 
Du i ip re of era 
| u! ra I ra ( MOK 1 Val 
, of ni ( i IS State lle te 
: ( el re railer nanei 
i feels th e is a ris pu 
i 1 ( ru I 1 uiter t pur i 1a 1che | i 
l I me States C LAC ol ar tithi 
| ’ , | ‘ 4 rr y ‘ tic 
! ( 1 r lega ) i r cl 
i i i i cl ( i ( 
i i l ( oO eA t t ro 
j i 4 ly ‘ ; vt¢ ‘ eentyr 
~ ‘ . sents a _ e list a 
i wa ( er e order which thev beecon 
; uC la ) ro \ t i il existences nil | 
sta i) t of Co i ; PA rece surve v the True 
i r NM i I \ ( 
( ONDITION 
rit ati lh ¢ ers { 
( : iatio . id i i thief eed niy ack a tractor up t i 
i lrive t And if he de change the license plate 
eed pl fow rship up egistering the stolen trailer 
( il or another State 
Rees pel ce Tent e fully underscores s nightmarish situation 
) ist 6 eks Of the ] is administratiol r 95,000 title certificate 
ed he Divisi f Motor Vehicle Title Registration that were not 
exan 1 One examiner i le dav approved 4,071 applications 
i r gg er »ysecona Asa Wner l tle were Issued on vehi 
i na er l wd Legal d t I ted n seores of 
i es tk ( faces an imental legal headache in straightening 
ershij 
HH u I eCXA cl he 4 i 1 ut ul conditions 1 
States n ed 
Carrier A « ites a ] ance hauling | ess betwer Florida and 
N Yor HH le I i I 1 tra severa ears ld and many of 
4 i B f age and ¢ ditior f his trailer 
rhe i eal atte eded Tt nti t! home e of Florida, t he 
aw re that certifica ft be filed and that debts or legal claims against 
i ‘ Ww the certificate Since ~ clear, however, whether 
hiing of le certifica it the State capitol pr ides complete legal protection 
ari i i nm the i if filing hi | th th tatement i 
wd i \ ( ‘ rding office e State 
N pe 1 ! 1 sf I tt irri trate? en inter 
me | diffie Geo! \ ur companys ukes the necessary repairs 
al O the carrier adquarters in Florida But nee Georgia has 
( i iv I I Lire ( nat il laims e reeorded, there is 1 
1 1 1 Ci via of ft echanieal li eX( t in the reeords of 
{ vir company 
Cx ( t Way he ! er aga has cdiffic vy in South Carolina. 
Further repairs are made and e | nt to rica | optional in Sout! 
Carolina for the repair company to record s “lier B f it is not recorded 
I claim may not | brought agains nnocent dp s’’ such as a subse 
que purchaser of the rail 
lo keep the exa pt asonanp ort i} asstime at mec nical difficulties 
wer rie ere I ( ‘ Sta aiong the re e and t! repairs 
e made ithe t S st Carl I ea artery n Florida 





AMENDMENTS TO INTERSTATE COMMERCE ACT 39 






In only one State (Virginia) along this route is there a law requiring that the 
liens be filed in a central office The others either have no law governing titles 
and liens or else do not require filing liens at a central location See chart 


} 


Ne W suppose at the end of the trip be fore paying t} 


to sell the trailer and finds a buver in South Care 


repair bills, Carrier A decides 
ina And, sinee none of the 
repairs were made in Florida, no record is made of them in the trailer’s title cet 


f 
| 


tificates the county recording offices The only complete record of the out 
standing debts against the trailer is in the carrier’s files 
If the prospective purchaser of the trailer, knowing that it has been on the 


} 
Florida—~New York run, wishes to determine whether there are anv outstandir 





lebts agai he proble comes into sharp focus 

If Carrier A refuses to reveal t t the repair bills are outstandir the prospec 
ve purchaser finds | elf with a nvolved procedur un accurate 
pieture f outstandi bts against the trailer he would have the reeor 
of eve ce reco! omnes North Carolina, Ne yey are, Pe 
svivania, and Marvland In South Care 1 and New Yorl ild have ¢ 
question eve trailer repair shop in each Stat On| Vir Lhe obta 
the necessary information from a central offices And since tl t clear it 
nost of these States as to the obligations of an innocent tl nh assul 

he unrevealed deb of a prior owner! f the purchase = made | t cher 

he title, he is apt to find himself in a ve! infortunate positior 

FINANCING PROBLEMS 

Che ever-recurring problem of trailer financing is equally as severe as that of 
properly titling and lien recording Under present State statutes not only is it 
necessary to determine, if possible, the proper kind of legal agreement to use, but 


to decide when. where and how to reecord such documents in order to establisl 


adequate protection for those making an investment It is difficult, if not impos 
ble, to record such a document in every State and county through which a truek 
trailer will travel In the absence of this complete recording the investor is not 
adequately protected and often refuses to make the investment because of cor 
fusion and uncertainty over his rights 

Quite obviously new laws in nontitle States and much more uniformity in man) 
others are needed to remedy the current chaotie situation. Several years ago, in a 
companion survey to the one just completed by the Truck Trailer \ anufacturers 
Association. the encouraging discoverv was made that manv enlightened State 
vehicle administrators and other State motor-vehicle officials strongly favored 
more and better title laws This is understood readily when it is remembered 
that the State vehicle administrator is in a strategic position to observe the 
difficulties arising from the lack of a title act or from the workings of an inadequate 
law Unfortunately, vehicle administrators and revenue officials are not legis- 
lators 

It would be unfair to the States not to reeognize the progress that has been made 


in the past 7 vears in new title legislation In 1946 no fewer than 28 States either 
had no vehicle title laws at all, or had laws applying only to motor or self-pro- 
pelled vehicles. This compares with 13 States today lacking a State title law 


18 still in need of a title law which applies to trailers; and 34 needing an exclusive 
method for filing titles and liens. As encouraging as tl 
number of States still lacking a law which applies to trailers is large enough to 
seriously question the rate of progress At the rate established over the past 


is progress is, however, the 


7 vears it would be at least 15 vears longer before all 48 States had adequat« 
title and lien legislation 

In a convention resolution several vears ago the TTMA advocated uniforn 
title laws and recommended the New Jersey statute as one particularly wort! 
of study The American Association of Motor Vehicle Administrators has draw 
what it considers to be an excellent model law and has listed these nine advantages 





which accrue to the State having such a law in effect 1) It reduces vehicle 
thefts: (2) discourages dealings in stolen vehicles and accessories; (3) stabilizes 
and improves legitimate markets; (4) facilitates and improves tracing, identifica 
tion and recovery of stolen or embezzled vehicle 5) givs added protection to 


individuals and firms engaged in financing and thereby enables procurement of 


better terms by purchasers 6) increases State revenues through making mors 
difficult the avoidance of vehicle registrations and accompanying fees; (7) assists 
in the reduction of accidents; (8) reduces taxes levied for courts and jails; and 
9) helps combat juvenile delinquency 

It is interesting to note that a number of States having title laws but ignoring 


trailer coverage could convert their existing laws to provide this coverage merely 
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Mr. Huuse. I should like to introduce two members of our industry 
who are here today and who would like to testify as to the benefits 
of S. 3185. , 

They are Mr. J. A. Nickerson, vice president of Trailmobile, Inc., 
and Mr. Ernest L. Rushmer, general counsel for the Fruehauf Trailer 
Co. 

Senator PurTELL. Have you completed your testimony? 

Mr. Hutsz. Yes, sir, I have. 

Senator Purre yu. I have no questions, since you are in complete 
accord with the bill. 

Mr. Huuse. My purpose is to put ourselves squarely in favor of this 
bill. 

Senator Purrety. Thank you very much, Mr. Hulse. 

We will now hear from Mr. J. A. Nickerson, vice president of Trail- 
mobile, Inc. 


STATEMENT OF J. A. NICKERSON, VICE PRESIDENT, 
TRAILMOBILE, INC. 


Mr. Nickerson. I would like to speak on behalf of the bill, S. 3185, 
which has been offered, except that on page 2 I feel that lines 16, 17, 
18, and 19 could be deleted and would probably result in a bill that 
would present more nearly the idea that we are interested in. 

Senator PurceLu. You suggest the deletion of the words: 

(b) In the State in which performance of such instrument was, at the time 
of its execution, intended; and 

(2) All applicable provisions of sections 20a and 214 of this Act have been 
complied with 

Is that what you wish stricken? 

Mr. Nickerson. Yes, sir. The reason for that is that we feel that 
on page 2 the lines Nos. 10 to 15 afford the protection that we are 
interested in, that is the protection of the liens which are recorded, 
and it would seem that lines 16 and 17 would require an additional 
recording in certain instances which might lead us back to the same 
condition which we have now, in other words, a question as to whether 
or not a lien is valid, whether or not it is recorded, or whether it has 
also to be recorded where it is operating. 

A question of performance is set forth in lines 16 and 17, performance 
of the contract. 

On lines 18 and 19, it is my understanding that section 20a refers 
to the borrowing capacity of the trucking companies, and we do not 
feel that the recording of liens or the perfection of liens should be 
tied into the requirement that they comply with money that is 
borrowed under Interstate Commerce Commission approval. 

I would like to state that the Trailmobile, Inc., along with other of 
the truck trailer manufacturers, have substantial amounts of money 
outstanding, many millions of dollars, and we would appreciate any- 
thing that the Senate or the Congress can do in order to perfect our 
liens or make it easier for us in turn to secure financing for the motor 
carrier industry. 

Senator PurreLy. Have you any suggestions as to amendments 
which you wish us to consider that would do what you wish done? 

Mr. Nickerson. We feel that the bill as presented, in my opinion, 
with the deletion of the four lines indicated, would be a very helpful 
step. 
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Senator Purtenti. But that would not accomplish your last step, 
or do you feel that it would? 

Mr. Nickerson. I feel that it would go far toward doing it. 

Senator PurrELL. You want the word ‘“‘and’’ at the very end of 
line 15 stricken and have a common on line 15 after the word “office’’ 
and strike out ‘and’? down to and including ‘“‘with’”’ and the comma 
on line 19; is that correct? 

Mr. Nickerson. Yes, sil 

Senator Purre uy. Is that the extent of your suggestion? 

Mr. Nickerson. That is the extent of my suggestion. 

We are happy to have had the opportunity to appear here. 

Senator PurRTELL We are happy to have had you and we can 
assure vou it will be given consideration 

Do you wish to remark further on the bill? 

Mr. Nickerson. No, su 

Senator Purret.t. The next witness is Mr. Ernest L. Rushmer, 
general counsel for Fruehauf Trailer Co 


STATMENT OF ERNEST H. RUSHMER, GENERAL ATTORNEY, 
FRUEHAUF TRAILER CO. 


Mr. Rusumer. | agree entirely with what the previous witness said. 
{ think the amendments he suggests are good. 

[ think we should take out, on line 13, the letter ‘‘a’’ in parentheses. 
[t is no longer needed. 

Senator Purre su. It wouldn’t be if we amend it. 

Mr. Rusumer. There are some other clarifying amendments that 
Mr. Pinkney will suggest which have to do with the draftsmanship 


or application of the statute with respect to water carriers and rail 
carriers who operate truck equipment. 
Senator Purre.y.. Before you go further, I intended to ask the last 


witness to be a little more specific as to what you feel the words 
beginning on line 16 of page 2 with ‘‘(b) in the State—” and to and 
including line 19 do? What do they do that you object to, other 
than the statement made by one of the pre vious witnesses? 

Mr. Rusumer. | think it tends to make the bill that we are trying 
to have become law indefinite. The thing that this bill seeks to do is 
to make the law with respect to lien instruments on truck trailers 
certain. 

[ think that the language in (b) is subject to so many interpretations 
that it defeats the purpose of the bill 

Senator Purtrenyu. You feel that it is ambiguous in language alone? 
What about intent? 

Mr. Rusumer. [ am sure I could not say what was really intended 
by the person who wrote it 

Senator Purretyu. You feel that there is nothing that is needed that 
this lancuage covers; is that correct? 

Mr. Rusumer. In my opinion that is so. 

As to the bill itself, 1 would like to say at the outset that its purpose 


isnot new. The Congress has already enacted similar legislation with 
respect to railroad equipment, aircraft, and also in the Ship Mortgage 
Act. 


The purpose of the bill is not to cure all of the problems involved 
in recording lien instruments as to personal property. It has a 
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rather narrow, if you please, from a legal standpoint, approach. It 
deals only with the question of fleet operations of interstate carriers, 
and its real purpose is to enable the expanding fleet to grow and to 
find a better way to finance this expansion. That is the bill’s real 
purpose. 

I am glad for this opportunity to appear before this committee in 
support of S. 3185, a bill to simplify recordation of financing docu- 
ments with respect to vehicles in interstate commerce and which, if 
enacted, will encourage and facilitate the long-term financing of 
equipment so necessary to the expanding motor carrier interstate 
transportation industry 

Similar legislation relating to railroad equipment became law 
July 16, 1952 (66 Stat. 724; 49 U.S. C. A. 20c) 

Senate Report No. 1676 at June 5, 1952, on that bill, S. 3161, sets 
forth reasons for enactment which are equally cates. in the cas 
of this bill. The Senate report refers to previous legislation in this 
field relating to ships (the Ship Mortgage Act (41 Stat. 1000; 46 
U.S.C. 911)) and to aircraft (the Civil Aeronautics Act (49 U 
523)). 

There is great need for legislation in the field of interstate operations 
of motor carriers which will remove many vexing legal problems 
presently inhibiting and discouraging the financing of motor-vehicle 
equipment, and which in effect will codify in Federal law the general 
rule of comity. 

By enactment of S. 3185 those seeking financing of equipment for 
use in interstate commerce will find the solutions of their problems 
easier, and manufacturers and bankers will be able to gage their risks 
more accurately than is possible under existing law and thus play an 
increasingly greater part in long-term financing of equipment used in 
interstate commerce. 

The bill differs from the previous legislation mentioned in the 
committee report on 8S. 3161 principally in not providing for a central 
location for the recording of motor-vehicle obligations. 

The matter of a central location for such recording was discussed 
among those interested in the bill. Representatives of the Interstate 
Commerce Commission, I understand, indicated that administrative 
costs might make such a method expensive and unwarranted. 
Although such a central filing method has been enacted as to the 
financing of ships, railroad equipment, and aircraft, and would be 
supported, I believe, by those interested in this bill, there seems to 
be no reason why a different method may not be worked out with 
respect to motor vehicles. 

Accordingly, the bill under consideration avoids the requirement of 
a central location for recording financing documents and provides that 
motor-vehicle finance documents of ICC carriers shall be valid in all 
States if valid in the State where the carrier has its principal office and 
in the State in which performance of the instrument was intended. 
Thus, definite places are established by the bill to enable prospective 
third-person purchasers or creditors to ascertain the status of equip- 
ment of ICC carriers. 

The effect of the bill would remove the great doubts that exist under 
present law as to a or not security given by a purchaser is 
effective in all of the areas of operation of an interstate carrier without 
the necessity of pisordlinas documents in each State in such area. 
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The hard choice ot rely ine’ on the gene ral rule of comit \ or recording 
many documents in many States at considerable cost certainly ob- 
structs orderly financing of equipme , needed by interstate carriers. 

[ am convinced that enactment of the bill would encourage and 
facilitate the financing of motor-vehicle equipment required by carriers 
in interstate commerce and aid in the expansion of this important 
industry, as well as reduce the cost of such financing. 

The significance of the bill as an aid in financing of motor-vehicle 
equipment used in interstate commerce, is indicated by the demands 
of the industry and the action taken by manufacturers and financial 
institutions to meet those demands in the past few years. The pur- 
chases of truck-trailers, for example, are now being financed over a 
period of 6 and sometimes 7 years, whereas a few years ago such equip- 
ment was financed over a period of only 2 years. 

In 1953 there were approximately 550,000 truck-trailers operating 
in the United States. Half of this number were operated in interstate 
commerce and the financing thereof would have been subject to this 
bill. In the same year new freight-hauling trailers sold by Fruehauf 
to commercial customers totaled about 17,500. It is fair to say, | 
think, that half of the new trailers sold were for replacement and the 
remaining equipment constituted an addition to the freight-hauling 
trailer fleet. 

These facts alone demonstrate the nature of the growth of freight 
hauling by trailers which may well exceed 1 million in use within a few 
years, and indicate the need for legislation which will aid the financing 
of our expanding motor-vehicle transportation industry. 

However, the tremendous significance of the industry is even more 
sharply focused when consideration is given to the dollar value of 
cargo transported, the cities, towns and villages served, and the num- 
ber of citizens engaged in the industry. Additional facts of this kind 
will be presented by other witnesses. 

The purpose of the bill is to aid in the financing of the ever-growing 
fleet of interstate motor carriers by simplifying the law re lating to such 
financing and it is urged that this committee recommend its enactment. 

I wanted to make that point particularly, because I think the tech- 
nical aspects of the bill are not difficult to handle, but I do think that 
it is important that it be understood that only by long-term — mg 
of truck trailers can the industry expand, and the only way it can be 
financed is to go to the sources of financing and be able to hand to them 
bankable paper, and under the present system of law we find that it is 
very difficult, as lawyers, to be able to tell our bankers that we have 
valid liens on our equipment. This bill will make this relatively 
simple. 

It also will not change the present law with respect to recording of 
other such personal equipment. 

I certainly urge its passage. 

Senator Purretyt. Thank you very much. Unless you have some 
further statement to make I wish to thank you again for coming here. 

Our next witness is Mr. Leonard R. Davis, representing Truck 
Trailer Manufacturers Association. 

Mr. Rusumer. Mr. Davis will not be here. He is my associate in 
Fruehauf Trailer Co. 

Senator Purreui. Has he a statement? 

Mr. Rusumer. No, he subscribes to my statement. 
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Senator Purrety. Then the next witness is Mr. James Pinkney, 
general counsel for the American Trucking Associations. 


STATEMENT OF JAMES F. PINKNEY, GENERAL COUNSEL, 
AMERICAN TRUCKING ASSOCIATIONS, INC. 


Mr. Pinkney. I am general counsel of American Trucking Associa- 
tions, Inc. Our offices are at 1424 16th Street NW., Washington, D.C. 

American Trucking Associations is a federation of State associations 
representing all types of motor carriers of property, both for hire and 
private. 

The American Trucking Associations urges the favorable considera- 
tion of this proposal to amend the Interstate Commerce Act. 

A principal problem of the trucking industry of America has been 
financing. One of the contributing factors to the presence of this 
problem is the fact that our financial institutions have been under- 
standably reluctant to lend money on the equipment of the motor 
carriers 

This reluctance on the part of institutions such as manufacturers, 
banks, and insurance companies stems from the fact that, under present 
law, it is virtually impossible for their attorneys to establish the 
effectiveness of lien recordation under existing State and local laws. 
The average vehicle of an interstate motor carrier moves through many 
States and for a mortgagee legally to protect himself it is now necessary 
for him to record his mortgage in all of the jurisdictions in which the 
vehicle may move. The situation becomes even more complex when 
trailers are interchanged in connection with joint-line movements. 

In the case of single truck or automobile transaction we all know 
that such adequate legal protection is seldom if ever sought. But it 
can easily be seen that when a fleet owner seeks a large sum of money 
and offers as collateral his equipment the large lending institutions 
are compelled to obtain legal opinions with respect to the state of the 
titles of such equipment. As indicated above, it is virtually impossible 
for a lawyer to give such an opinion under present conditions. 

This proposed measure will satisfy the present legal deficiency in 
connection with transactions of the kind just mentioned, at least 
largely satisfactory, let us say. It is simple, direct, and will clear up 
this serious impediment to trucking industry financing. 

As you know, the trucking industry is one of America’s largest 
industries, direc sthy employing in all of its aspects approximately 6 
million Americans. However, as you also know, it is composed of 
thousands of small businesses, whose capital assets consist in the 
main of their equipment. There are about 20,000 certificated carriers 
holding certificates or permits from the Interstate Commerce Com- 
mission, to give you a number of these small businesses in this industry. 

While the growth of these businesses has been large during the past 
20 years, the ever-increasing demands of commerce in the United 
States are such that every reasonable aid should be afforded them to 
develop in a manner consistent with the growth of that commerce. 

I might interpose my concurrence in connection with the amendment 
suggested, 

I too had diffic ulty in interpreting particularly the (b) portion of 
the section on page 2 and I too agree that the problem sought to be 
dealt with in the paragraph numbered 2 on page 2 has no direct 
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relationship with this particular problem, and 1 do not think its 
exclusion from this bill will in any way weaken or lessen the control 
ol t 


i¢@ Commission 
Senator PurTELL. Do vou subscribe to the thought of the previous 
witness that we strike from the bill, starting on page 2, line 15, the 


word “and” and the comma immediately preceding it, down to and 
including the word ‘‘with” and the comma pd it on line 19 
of page 2? 

Mr. Pinkney. Yes, sir. 1 have one comparatively minor sugges- 
tion to make in connection with the language of this bill. The 
first proposal on lines 4 to 7 of sheet 1 reads 


| Before the comma followings safety of operation and equipment’”’ in sectic 
| 


a( ( insert an e provisk of section 213 relative to the validity of certain 
redit instruments 

Che lancuage Is very properly designed to cove! the motor carrier 
equipment of scnampsge and water carriers as well as motor carriers. 
However, it appears that a provision similar to section 202 (e 
dealing with the ve et les of other motor carriers which are likewise 
203 (b) of 
part Il, may have been overlooked with the result that the provisions 


of this proposal will not be made available to, among others, motor 


subject only to the safety provisions of part 11-—-section 


carriers engaged in local cartage wholly within a commercial zone. 
While this may not be a serious omission in view of the fact that such 
local cartage carriers usually operate within at most two States, it is 
my suggestion that the present language be changed so as to insure 
the covera re not only of the vehicles owned by other types of carriers 
but also those presently covered bv section 203 (b 

It seems to me that this might be simply done by striking the 
language appearing on lines 4 through 7 of page 1 and changing the 
lancuage in the first part of the new section 213 to read as follows: 


S 21 \ ortgage, lease, equipment trust agreement, conditional sal 
re st dencing the lease, conditional sale, or bailment 
vehicles to, or evidencing a lien on one or more motor 

| or Water carrier subject to any provision of this 


As indicated, this is a minor matter—out primary concerhl, 1s that 

lé lecislation proposed by eric ted as SOOTL as possible. 

The objective is a very proper objective, and that is to give the 
benefits of this bill to companies, to the types of transportation such 
as railroads and water carriers who operate motor vehicles subject 
only to the safety provisions of the Motor Carrier Act. With that 
objective I do not quarrel. However, I am inclined to think that 
there has been overlooked in that method of treatment of that problem 
section 203 (b) of the act, which is a section like the one just examined, 
which makes applicable only the safety provisions of the act to certain 
so-called exe mpt operations, and the one I am partic ‘ularly concerned 
about, and for ome the transportation of passengers or property 
in interstate or foreign commerce wholly within a municipality or 
between contiguous municipalities or within a zone adjacent to or 
commercially a part of such municipality or municipalities 

Encompassed within that category are many of our largest local 
cartage companies operating in and around New York City, for 
example, and in several jurisdictions. By this method of treatment 
of the bill illustrated by lines 4 through 7 on page 1, I feel there is 
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excluded from the benefits of the bill the group of carriers who may be 
exempt from section 203 (b), the second group subject only to the 
safety regulations 

Senator PurretL. We thank you for your suggestion 

Does that complete your testimony? 

Mr. Pinkney. That completes my statement 

Senator Purretit. The next witness will be Mr. A. P. Scott, 
representing Associated Transport 


STATEMENT OF A. P. SCOTT, SECRETARY-TREASURER, ASSOCIATED 
TRANSPORT, INC. 


Mr. Scorr. My name is A. P. Scott, secretary-treasurer, Associated 
Transport, Inc., 380 Madison Avenue, New York 17, N. Y. I speak 
for my company and for the National Accounting and Finance 
Council of American Trucking Associations, Inc. I appear in support 
of S. 3185. 

Historically, financing the trucking industry has consisted and still 
consists generally in financing its revenue equipment requirements. 

In the early days, when the industry was in its infancy, the geo- 
graphical extent of its service was limited usually to about two States 


and to very few points in such States. Equipment almost always 
operated out of a home base to which it returned practically every 
24 hours. This allowed relatively easy and ready access to the equip- 
ment for legal DOSE The | ‘town bank as able and line 
3 1b for legat purposes, ie mOmMmetLOWnh DANK Was adie ana WILINY 
to accommodate such minor financial needs. The equipment was 


renerally alwavs housed in the same town that the debt instrument 


was filed or recorded. In other words, no more than 1! or 2 jurisdic- 
tions were involved, local laws only were applicable, the bank’s attor- 
nev was familiar with the laws, and everyone was reasonably satisfied, 

As time passed, the industry grew not onlv in volume but also in 


the extent of its service, going farther and farther afield, covering 
more and more States. Equipment no longer returned to its home 
base every day but was away for days at a tim In fact, trailers 


particularly now are on the road very often for weeks. What had 
once been relatively simple financing legally speaking now became 
complicated 

Fortunately, those original financial imstitutions, which had been 
intimate with the affairs of the growing industry, cooperated to the 
best of their abilitv. But the industry’s increasing financing require- 
ments outgrew the legal lending limits of its old financial friends. 
More and larger institutions had to be interested. 

The legal knowledge hecessary to cope with this ever-increasing 
problem was bevond the normal ability of an individual attorney. 
Other lawvers from outside States involved had to be engaged to do 
research and submit opinions in respect to their own States’ laws. As 
the sum total of all these opinions was gathered, the more confused 
the picture became. 

Out of it all, however, there developed the conviction that complete 
100-percent security for the lending institutions was not possible 
from a practical standpoint. As a consequence, a large number of 
banks and other finance houses, who might otherwise have been 
interested, refused and still refuse to entertain any such financing. 
Only the very progressive ones saw their opportunity, proceeded to 
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evaluate the situation from a purely business viewpoint, weighed the 
odds and were satisfied under the circumstances with something less 
than perfect legal safety 

It is generally agreed by all lawyers that, to be effective, the debt 
instrument should be filed or recorded in every jurisdiction in which 
the equipment covered may be operated. In most instances by the 


term “jurisdiction” is meant a county It can therefore be seen easily 
how impractical such a requirement is in the case of a carrier serving 
many States. The number of filings or recordings might well run 


into the hundreds 

A well-nigh impossible situation presents itself also where some 
States require the actual physical presence of the property in the 
jurisdiction in which the lien thereon is filed or recorded at the exact 
time of such recording. 

Senator Purrety,. Do you feel that because of the lack of such 
laws or such coverage suggested by this bill, do you feel that the cost 
of financing has been greater than it would be under this bill? 

Mr. Scorr. Yes, sir. 

Senator Purreti. 1 wondered had you made a point of that in 
vour testimony. 

Mr. Scorr. Yes, sir; I make a point of it later on. 

Since simultaneous recordings in all jurisdictions involved are 
generally preferred, it is obvious that effective recordings are impossi- 
ble under such conditions 

Even when selective recordings are acceptable, the cost factor is 
an important consideration. High legal fees because of unusual legal 
problems, the preparation of multiple copies of the debt instrument for 
filing purposes, the many and various filing or recording fees, and 
finally, the item of excise taxes on such debt instruments, especially 
in respect to mortgages, in some States ofttimes add up to important 
amounts. The total of such expenses, together with imterest repre- 
sents in many instances, a very high cost indeed for the use of money. 

The proposed Senate bill S. 3185 will, in our opinion, eliminate most 
of such legal complications presently existing in regard to revenue 
equipment financing. 

I am heartily in accord with the proposed deletion from the second 
page of the bill beginning on line 15 through 19. 

Senator Purte iyi. That is the word ‘‘and”’ on line 15? 

Mr. Scorr. Yes, sir. 

Senator PurretLt. What about the suggested change in section 213 
to include, as was explained by the witness previous to you, the in- 
sertion of the words “rail or water’? after the word ‘‘motor’’ and 
before the word ‘“‘carrier” in the bill? 

Mr. Scorr. That is strictly a technical, legal question. I would 
say this, if it is to make the bill all inclusive or to clude all carriers 
coming under the Interstate Commerce Commission’s jurisdiction, I 
think it is well put. 

Senator Purrety. Thank you, Mr. Scott. 

We will now hear from Mr. Arthur D. Condon, representing the 
Independent Advisory Committee to the Trucking Industry. 
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STATEMENT OF ARTHUR D. CONDON, REPRESENTING INDE- 
PENDENT ADVISORY COMMITTEE TO THE TRUCKING INDUSTRY 


Mr. Connon. Mv name is Arthur D. Condon, attorney, of 1000 
Vermont Avenue NW., Washington, D. C. I am appearing here as 
general counsel for the Independent Advisory Committee to the 
Trucking Industry with respect to 8S. 3185, and at the outset wish to 
express the appreciation of the directors of our organization for the 
opportunity to appear. 

Mr. Dave Beck, chairman of the Independent Advisory Committee 
to the Trucking Industry, hoped to be here in person to meet with 
the committee members and to indicate his earnest interest in the 
passage of this bill, but press of matters relating to the teamsters 
union of which Mr. Beck is general president, have made it impossible 
for him to be present. 

The Independent Advisory Committee to the Trucking Industry 
is a labor-management group composed of leaders in the three major 
components of the trucking industry, namely, the drivers, the owners, 
and the manufacturers. The directors include, in addition to Mr 
Beck who represents the truckdrivers; Walter Carey of Michigan, a 
well-known fleet owner who is chairman of the board of American 
Trucking Association; Roy Fruehauf, president of Fruehauf Trailer 
Co.; and B. M. Seymour, of New York, president of Associated Trans- 
port, Inc., the largest truckline in the United States. Through this 
united front of labor-management, this group dedicates itself to the 
interests of the trucking industry and the country’s welfare, which 
they regard as inseparably linked. 

With respect to financing of trucking equipment, the trucking 
industry has been at a disadvantage for many vears compared to 
its major transportation competitors, the airlines, the railroads, and 
shipping 

The Civil Aeronautics Act contains a provision for the central 
recording under Federal supervision of liens on airplanes and airplane 
equipment. Corresponding legislation was passed for the benefit of 
railroad equipment several years ago. Most merchant ships con- 
structed in this country are mortgaged directly or indirectly to the 
Maritime Commission so that the shipbuilders have no worry on 
this score. 

The trucking industry has long felt the need for corresponding 
protection. Experience has indicated that our concern should not 
be too much with the occasional deliberately dishonest man who sells 
in one State a piece of equipment already mortgaged in another State 
without disclosing to the purchaser the existence of the first mortgage. 
The problem more deeply concerns the risks if mortgaged equipment 
and the cargoes they may be carrying are attached in one jurisdiction 
in face of existing liens in another jurisdiction. Banks are reluctant 
to lend on equipment which may move anywhere, as it is imprac- 
ticable to record a lien in every State and county where the vehicle 
might go. 

There are many ramifications of this basic difficulty and we respect- 
fully submit that the people who lend money on trucks and truck 
trailers are entitled to the protection which S. 3185 will afford. One 
of the difficulties the trucking industry has had to contend with as 
against the railroads, the airlines, and shipping, is that most of the 


t 
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enterprises in these other transportation fileds are of such magnitude 
as to have ready access to banking facilities, including credit. 

The trucking industry, especially in its early stages, was made up 
mostly of small, enterprising men who, although vigorous and deter- 
mined in their business activity, could not expect to enjoy ready access 
to banking connections. One of the hindrances to adequate banking 
facilities for the trucking industry is the problem created by the fact 
that at the present time there is no satisfactory way to establish the 
existence of liens in all jurisdictions where equipment might travel. 

We believe that S. 3185 is an important remedial piece of legislation. 

Our group completely subscribes to what other proponents have 
said here, and including the suggestion 

Senator PurTELL. You are in favor of the suggestion, both or either? 

Mr. Connon. Both, sir. 

Senator Purre... Apparently we have beaten the gun a little bit. 

Are there any other witnesses? There are none scheduled. 

Thank you very much, gentlemen. 

This subcommittee will stand adjourned subject to the call of the 
chairman. 

(Whereupon, at 2:52 p. m., the subcommittee adjourned.) 

The following matter presented for the record:) 


Supreme (¢ rt Decision (329 U. 8. 424)] 
UNITED STATES et a1 SEATRAIN LINES, IN¢ 


PPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR THE DISTRICT OF 
,ELAWARI 


No. 61 Argued December 9, 1946 Decided January 6, 1947 


Pursuant to Part III of the Interstate Commerce Act, the Interstate Commerce 
Commission issued to a common carrier by water, whose vessels had special 
facilities for carrying loaded railroad cars and tank space for liquid cargoes in 
bulk, a certificate of public convenience and necessity authorizing it to carry 
‘commodities generally’? between certain ports subject “to such terms, con- 
ditions, and limitations as are now, or may hereafter be, attached to the exercise 
f such authority by the Commission.’’ Later the Commission, on its own 
motion and over the protest of the carrier, reopene d the proceedings and issued 
an order directing the cancellation of the original certificate and the issuance 
of a new one, which deprived the carrier of its right to carry ‘“‘commodities 


generally’? and limited it to earrying liquid cargoes in bulk, empty railroad 


cars, and property loaded in freight cars received from and delivered to rail 
earriers. Held: 

1. The Commission had no authority to eancel the original certificate. 
Pp. 428-433 

2. It is apparent from the record in this case that the proceedings were not 


reopened to correct a clerical mistake in the issuance of the original certificate 
but to execute a subsequently adopted policy of holding that a certificate to 
earry “commodities generally’? did not authorize water carriage of freight cars. 
Pp. 428-429 

3. The Commission has no express authority to revoke a certificate of public 
convenience and necessity issued to water carriers under Part III of the Act. 
Pp. 429-431 

1. The order was not within the Commission’s authority under § 309 (d) 
to fix ‘‘terms, conditions and limitations’’ for water carrier certificate holders. 
Pp. 431-432 
5. Nor was it within the Commission’s authority under § 315 (c) to “suspend, 
modify, or set aside its orders,” since the Act makes a clear distinction between 
“orders” and ‘‘certificates.”” P. 432. 

6. When a certificate of public convenience and necessity has been finally 
granted to a water carrier under Part III of the Act, and the time fixed for 
rehearing has passed, it is not subject to revocation in whole or in part, except 
as specifically authorized by Congress. Pp. 482-433. 
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64 F. Supp. 156, affirmed. 


Having issued a certificate of public convenience and necessity to a water car- 
rier under Part III of the Interstate Commerce Act, the Interstate Commerce 
Commission subsequently ordered its cancellation and the issuance of a new 
certificate substantially curtailing the rights granted. 260 I. C. C. 4380. The 
District Court set aside the Commission’s order. 64 F. Supp. 156 1 ffir med, 








Edward M. Reidy argued the cause for the United States and the Interstate 
Commerce Commission, appellants. With him on the briefs were Solicitor 
Ceneral McGrath, Assistant Solicitor Cenere 
Gener Rerqe, Fy derick Berna {8 Wiener, 
Knowlton 





l Washinaton Assistant Attorney 
rd Dumbauld and Daniel Ww 





Wilbur La Roe, Jr. argued the cause for respondent With him on the brief 
were Parke UcCollester and Arthur L. Winn. Jr 


Mr. Justice Buack delivered the opinion of the Court 
Seatrain is and long has been a common carrier of goods by water Its harbor 
facilities and vessels have been constructed to enable it to perform a distinctive 


tvpe of water carriage. Loaded railroad cars can be hoisted and transported in 
its vessels, therebv eliminating such things as trouble, time and breakage, said 
to be incident to loading and unloading goods from railroad cars. See [/nited 
States v. Pennsylvania PR. Co., 323 U. S. 612 Seatrain vessels also have tank 


space for carriage of liquid cargoes in bulk.! 

Part III of the Interstate Commerce Act, 54 Stat. 929, 49 U.S. C. § 901, et seq., 
subjected water carriers to the jurisdiction of the Interstate Commerce Comimis- 
sion. Section 309 (a) of that Act required them to obtain certificates of public 
convenience and necessity from the Commission Che same section contains a 
proviso commonly referred to as the grandfather clause. It provides that any 
water carrier, with an exception not here material, which was in bona fide opera- 
tion as a common carrier by water on January 1, 1940, shall be entitled to a cer- 
tificate to continue operations over the route or routes which it had been serving 
previous to that date without determination by the Commission of the question 
yf publie convenience and necessity. 

May 29, 1941, Seatrain filed two applications with the Commission to obtain 
certificates for two different routes, one of which it had operated since 1932, and 
another which it had begun to operate in 1940 shortly after passage of the water 
carrier provisions. Seatrain’s application described its operation on each route 
as that of a “common carrier by water of commodities generally.’’ After due 
had been given to all interested parties, Division 4 of the Commission 
conducted investigations, satisfied itself as to the right of Seatrain to be granted 
both applications under the provisions of the Act, made appropriate findings, 
and concluded that Seatrain was entitled to engage in transportation on both 
the routes as “‘a common carrier by water of commodities generally.’’ <A single 
certificate to carry ‘‘commodities generally between the ports of New York, N 
Y., New Orleans, La., and Texas City, Tex., by way of the Atlantic Ocean and 
the Gulf of Mexico’”’ was accordingly issued to Seatrain. By its terms it became 
effective August 10, 1942, subject ‘‘to such terms, conditions, and limitations as 
are now, or may hereafter be, attached to the exercise of such authority by this 
Commission.,”’ 

A vear and a half later, January 27, 1944, the Commission, on its own motion, 


ordered that the proceedings be reopened for the purpose of determining whether 


the 1942 certificate should not be modified so as to deprive Seatrain of the right 
to carry commodities generally. Seatrain appeared and moved to vacate and 
rescind the Commission’s order to reopen the proceedings on the ground that the 
Commission was without statutory authority to make the alteration proposed 
Seatrain’s motion was rejected. At the subsequent hearing on the proposed 
modification, Seatrain declined to offer evidence, resting its case entirely on the 
Commission’s lack of authority to reconsider and alter the original certificate 
After argument, the Commission entered an order canceling the former certificate 
and directing that a different one be issued. 260 I. C. C. 430. The proposed 
new certificate in effect deprived Seatrain of the right to carry goods generally 
between the ports it served, and limited it to operations onlv ‘‘as a common carrier 
by the ‘seatrain’ type of vessels, in interstate or foreign commerce, in the trans- 
portation of liquid cargoes in bulk; of empty railroad cars; and of property loaded 
in freight cars received from and delivered to rail carriers and transported without 





notice 


For a description of Seatrain equipment, see Investigation of Seatrain Lines, Inc., 195 1. C, C. 215, 218-222 
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ranster from the freight cars between the ports of New York, N. Y., New Orleans, 
La., and Texas City, Tex.’ 

Seatrain then brought this action before a three-judge District Court under 28 
U.S. C. §$§ 41 (28), 47, to set aside the Commission’s order The District Court 
et aside the order on the ground that the Commission had exceeded its statutory 
ing the proceeding and altering the certificate. The District 
Court further held that even if the Commission would have had power under 


‘umstances to alter a certificate, it should not have done so in this 
where, as the Court found from evidence before it but which had not been 
before the Commission, Seatrain had expended large sums of money in reliance 
pon the complete validity of its certificate. 64 F. Supp. 156. We need not 
consider the Commission’s obi ction to the District Court’s admission of evidence 
iot heard by the Commission since we agree with the District Court that the 
Commission was without authoritv to cancel this certificate 





[In altering Seatrain’s certificate, the Commission held that a certificate au- 
iorizing the carriage of ‘“‘commodities generally’’ does not embrace the right to 
arry loaded or unloaded railroad cars; that consequently the original certificate 
granted Seatrain actually deprived it of any future right to carry railroad cars 

s chief business; that issuance of the original certificate to carry commoditie: 
generally Was consequently an inadvertent error. patent on the face of the record, 


which the Commission has the right and power to cha at any time the matter 





omes to its attention But Seatrain argues that, far from restoring the right to 
wl it Was entitled under the original proceedings, the new order actually results 


» drastic mitaty the nature of the equipment and service Seatrain is 


privileged to employ in loading and carrying freight, and could bar delivery o1 








receipt of freight to or from any consignees except railroads. 

We need not det rm tine Commission s statutory power to correct lerical 
mistakes, since we are persuaded from Seatrain’s applications for its certificates, 
from the information supplied to the Commission indicating that Seatrain had 





ong transported goods of all kinds loaded in freight cars to consignees other than 


railroads, from the findings of the Commission, and from the course of the earlier 





decisions of the Commiéissio1 arding Seatrain, that the issuance of the original 
ficate Was not ai u ent error h the Commission’s subsequent 
tion wes intended to correct For all these indicate that prior to and at the 


time of the issuance of the Seatrain certificate it was the understanding of Seatrain 
and the Commission that its transportation of ‘‘commodities generally’’ included 
carriage of freight cars and that carriage of freight cars would not exclude carriage 


of commodities generally Moreover, the Seatrain application was not reopened 
for consideration by the Commission until its decision in Foss Launch & Tug Co., 
260 I. C. C. 103, decided December 18, 1943 Chere the Commission pointedly 
ruled for the first time that a certificate to carry “commodities generally’’ did not 
authorize water carriage of loaded or unloaded freight cars—so-called ‘‘car-ferry 
service hus it seems apparent that the Seatrain proceedings were reopened 
not to correct a mere clerical error, but to execute the new policy announced in the 
Fo s Case TI Is conclusion Is Supp rted by the fact that in prior proceedings 


involving Seatrain, the Commission had rejected the contention that Seatrain’s 


vessels could be classed as ‘‘car ferries,’’ and had concluded that they were ocean- 


omg water carriers 


S the proceedings apparent were not reopened to correct a mere clerical 
error but were more like an effort to revoke or modify substantially Seatrain’s 
original certificate under the new policy announced in the Foss case, the questio: 
remains whether the Act authorizes such alterations. The water carrier pro- 


visions are part of the general pattern of the Interstate Commerce Act which 
grants the Commission power to regulate railroads and motor carriers as well as 


water carriers The Commiss s authorized to issue certificates to all three 
tvpes of carriers But it is specifically empowered to revoke only the certificates 
of motor carriers. Section 212 (a), Part II, Interstate Commerce Act, 49 Stat 
555. 49 U.S. C. § 312 (a In fact. when the water carrier provisions were pending 


in Congress, the Commission’s spokesman, Commissioner Eastman, seems specifi- 
the Congress to include no power to revoke a certificate 
e Commissioner exnlained that while the power to revoke motor carriers’ 


certificates Was esse tial as au effective ineans of enforcement of the motor carrier 


liv to have req ested 





See Investigation of Seatrain Lines, Inc., supra; Seatrain Lines, Inc. v. Akron, C. & Y. P. Co., 2261. C.C 
7; Hoboken Manufacturers’ P. Co. v. Abilene & Southern P. Co., 248 1. C. C. 109, but see Commissioner 
Patterson dissenting, id, at 120 

24 Stat. 379 (as amended), 49 U. S. C. § 1 e¢ seq. (railroads); 49 Stat. 543, 54 Stat. 919, 49 U. S. C. § 30) 
et seq. (motor carriers); 54 Stat. 929, 49 U. S. C. § 901 et seq. (water carriers 
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section, it was not necessary to use such sanctions in the regulation of water 
carriers.4 It is contended nonetheless that the Commission has greater power 
to revoke water carrier certificates, where Congress granted no specifie authority 
at all, than to cancel and revoke motor carrier certificates, where specific but 
limited authority was granted. But in ruling upon its power to revoke motor 
carrier certificates, the Commission itself has held that unless it ean find a reason 
to revoke a motor carrier’s certificate, which reason is specifically set out in § 212 
a), it cannot revoke such a certificate under its general statutory power to alter 
orders previously made. Smith Bros Revocation of Certificate, 33 M. C. C. 465 

It is argued, however, that this proceeding does not effect a partial revocation 
of Seatrain’s certificate, but is merely an exercise of the Commission’s statutory 
power under § 309 (d) to fix ‘“‘terms, conditions, and limitations’’ for water carrier 
certificate holders. Whether the Commission could, under this authority, have 
imposed a restriction in an original certificate as to the type of service a water 
carrier could utilize to serve its shippers best is by no means free from doubt. 
Yet the alleged authority to alter a certificate after it has been finally granted so 
as to limit the type of service is certainly no greater than the Commission’s 
authority to limit the type of service when issuing the original certificate. It is 
of some significance that § 208, which prescribes the authority of the Commission 
in granting certificates to motor carriers, authorizes the Commission to “‘specify 
the service to be rendered” by those carriers. But § 309, which empowers the 
Commission to grant certificates to water carriers, does not authorize the Com- 
mission to specify ‘‘the service to be rendered.’”’ Furthermore, § 309 (d), relating 
to water carrier certificates, specifically provides ‘‘That no terms, conditions, or 
limitations shall restrict the right of the carrier to add to its equipment, facilities, 
or service within the scope of such certificate, as the development of the business 
and the demands of the public shall require ’ The language of this section 
would seem to preclude the Commission from attaching terms and conditions to a 
certificate which would deprive the public of the best type of service which could 
be rendered between ports by a water carrier. In view of this difference between 
the statutory authority of the Commission to prescribe the service of water 
carriers and of motor carriers, our decisions relating to the Commission’s power 
as to motor carriers in this respect 5 are not controlling as to the Commisson’s 
power to regulate the details of the service of water carriers. We can find no 
authority for alteration of Seatrain’s certificate from the Commission’s power to 
fix “terms and conditions.” 

Nor do we think that the Commission’s ruling was justified by the language of 
§ 315 (ec) which authorizes it to “suspend, modify, or set aside its orders under this 
part upon such notice and in such manner as it shall deem proper.’”’ That the 
word “order,’’ as here used, was intended to describe something different from the 
word “certificate”? used in other places, is clearly shown by the way both these 
words are used in the Act. Section 309 describes the certificate, the method of 
obtaining it, and its scope and effect, but it nowhere refers to the word ‘“‘order.”’ 
Section 315 of the Act, having specific reference to orders, and which in subsection 
(ec), here relied on, authorizes suspension, alteration, or modification of orders, 
nowhere mentions the word “‘certificate.’’® It is clear that the “‘orders’’ referred 
to in § 315 (c) are formal commands of the Commission relating to its procedure 
and the rates, fares, practices, and like things coming within its authority But, 
as the Commission has said as to motor carrier certificates, while the procedural 
“orders” antecedent to a water carrier certificate can be modified from time to 
time, the certificate marks the end of that proceeding.’ The certificate, when 
finally granted and the time fixed for rehearing it has passed, is not subject to 
revocation in whole or in part except as specifically authorized by Congress 
Consequently, the Commission was without authority to revoke Seatrain’s cer 





4 Commissioner Eastman, Chairman of the Commission’s Legislative Committee, reporting to the Senate 
Committee on Interstate Commerce on S, 2009 on January 29, 1940, stated, ‘‘This bill leaves section 212 (a) 
unchanged, and has no corresponding provision in the new part III, While there is room for argument, 
we are inclined to believe that provision for the revocation or suspension of water carrier certificates or per- 
mits is not essential, if adequate penalty provisions are provided for violations of part III. Revocation or 
suspension, in the case of motor carriers, is believed to be the most effective means of enforcement, since 
there are so many such carriers, and the operations of the great majority are so small, that enforcement 
through penal actions in courts presents many practical difficulties; but this should not be true of water 

rriers.”” 
7 Chicago, St. P., M. & O. R. Co. v. United States, 322 U.S.1; Crescent Express Lines v. United States, 320 
U.S. 401: Noble v. United States, 319 U. 8. 88. See also Smith Bros. Revocation of Certificate, 33 M. C, Og 
465; Ouaker City Rus Co., 38 M. C. C. 603. 

¢ And §§ 316 and 317 of the Act pointedly treat an order as one thing and a certificate as another. 

7 See Smith Bros. Revocation of Certificate, supra, uaker City Bus Co., supra, 
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ute i ertificate, properly interpreted, authorized it to carry commodties 
genera 1 freight cars, on the routes for which the certificate originall, 
Ss ed ] e] igwrrie f the Dist ( Court is P 
A flir med 

Ii Rr I t ‘ { ne TY | 

STATEMENT OF I \. Parish ON BEHALF OF WATERMAN STEAMSHIP Corp. 
Arrow LIN} AND PAN-ATLANTIC STEAMSHIP Corp. 

My name L.. A. Paris! I am appearing in behalf of Waterman Steamship 
Corn Arrow Line , and Pat Atlantic Steamship ( orp My address is 61 St 





te ir \rrow Line) operates as a common earrier by 
wate e Atlantic-Pacific intercoastal trade Pan-Atlantie is a common 
earri bv w er perating between | orts ol the Atlantic coast and ports on the 


H. R. 3289 would give to the Interstate Commerce Commission the authority, 
{ hearing, to amend or revoke in whole or in part any outstanding 
water carrier certificate or permit for willful failure to comply with anv provision 
of part III of the Interstate Commerce Act, or with any lawful order, rule, or 

' f the Commissior or with anv te rm, co! lition or limitation of such 





certificate or permit, “or for willful failure to engage in, or to continue to engage 
in. the operation authorized by such certificate or permit.’”’ The bill further 
transportation authorized by certificate or 
permit or any ap ursuant to the provisions of section 309 (a), or 
temporary authority nd mm 3511 (a) of the act, may be suspended by the 
Commission upon reasonable notice of not less than 15 days to the carrier, but 
without hearing, for failure to comply, and until compliance, with the provisions 
of section 306 (a) or 306 (e) of the act, or with any lawful order, rule, or regulation 
of the Commission prom ilgated thereunder 

H. R 
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following lar guage: “‘or for willf ll fa | ire to engage in, or to ontinue to engage 





provide { 





3792 is substantially the same as H 289, except that it omits the 
in, the transportation authorized by such certificate or permit 
Presumably the primary intention of these bills is to authorize the Interstate 





Commerce Commission to revoke water rier certificates and permits which 
have been, to all intents and purposes, andoned. It is true that there are 
certain part IIT operating authorities which have not been exercised for a number 
of vears, which are therefore completely dormant, and with respect to which there 
is little likelihood of further operation With regard to unused authorities of 
this type, I am in agreement with the sponsors of the bills that the Commission 
should have revocation authority On the other hand I am fearful that without 
a clear interpretation of the intent of these bills, a substantial hardship may be 








i 
worked upon many water carriers performing continuing, bona fide service, due 
in part to the nature of water carrier operations, and the conditions under which 
they are performed 

As was pou ted out bv the Interstate Commerce Commission, in discussing a 
similar bill, S. 2364, 82d Congress, 2d session, ‘‘because of the nature of water 
ge and the size of the equipment used, it is impracticable for water carrier 
he scope of their operating 


carr 
to provide service at all times and at all ports within t 





authorities 

The demand for water carrier service is very often, with respect to a given port 
or groups of ports, of a shifting and changing nature. Whereas there may be a 
substantial demand for service at such port or ports in 1 month, or period of 
months, in another corresponding period there may be no demand whatever due 
to a temporary shift in the flow of traffic. Water carriers must, of course, adjust 
their schedules to traffic demands and obviously cannot be expected to provide 
sailings at ports during periods when there is no demand for their services. Be- 
cause of shifts in the flow of traffic, water carriers frequently find that— perhaps 
for extended periods of time—they are not able to provide service at certain of 
the ports named in their [CC operating certificates. Under these circumstances 
it would be grossly unfair, not only to the earriers but to the shipping public, to 
have such carrier certificates amended by the Interstate Commerce Commission 
so as to eliminate therefrom authority to serve the particular ports in question 
It would be even more unfair if the Commission were to completely revoke a water 
carrier certificate because of failure to serve each and every one of the ports 
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named therein. Yet this probably could be accomplished under the terms of both 
bills, H. R. 3289 and H. R. 3792. 

The legislative history behind regulation of water carriers by the ICC indicates 
that it was the intention that water carriers be granted rights to operate within 
broad general areas, and section 309 (d) indicates that ‘such certificates shall 
shall specify the route or routes over which, or the ports to and from which, such 


carrier is authorized to operate.” In section 309 (g) it is stated “the business of 
the carrier and the scope thereof shall be specified in such permit’’ with respect to 
contract operations. Most certificates of deep-sea common carriers by water are 


limited to the naming of ports, while the common carrier water operators on the 
intracoastal waterways and inland waters generally are unrestricted as to ports, 
but with a specific naming of the territorial application of the certificate. This 
latter is also generally true of contract water carriers in all trades. Where 
a broad territorial scope of operation is granted and operations are conducted 
generally within the scope of that authority, it would seem to be impractical to 
attempt the revocation of any portion of such authority The mere fact that 
certain water carrier operating authorities are confined to a port-to-port basis 
should not subject those carriers to any different treatment than would be afforded 
the carriers whose certificates or permits are on a broad territorial basis 

Many of the operating authorities now held were secured under the grandfather 
clause of part III and a given carrier may be operating today in about the same 
manner as it was before regulation, insofar as frequency of service at a given port 
is concerned. 

The mere fact that some ports are served more frequently than others does not 
afford any basis for the revocation of authority at the ports served infrequently, 
since the applications filed by water carriers for operating authority (grandfather 
applications, extension applications, and new authority applications), all provide 
for the indication of the type of service to be performed and whether or not the 
service will be on regular routes or irregular routes. In the majority of cases, 
applications under the grandfather clause and applications for extensions filed by 
common carrier water lines, particularly the deep-water common carriers, have 
indicated that the application covers both regular and irregular routes and 
although in some of the proposed reports and final reports there has been dis- 
cussion about the regular and irregular routes, in the orders issued by the Com- 
mission authority has been granted to operate between the ports named without 
any restriction as to the regularity of the service. I do not know of any water 
carrier certificate that has been issued by the ICC that places any restrictions 
on the regularity of service (other than certain seasonal operations granted). 
This is somewhat different from the situation prevailing under part II motor 
carrier certificates, since the Commission has granted regular and irregular motor 
carrier authority. 

Since there is no differenfiation between regular and irregular carriers in part 
III, as administered by the Interstate Commerce Act, it should be made clear 
that where a carrier is performing service within the broad limits of his certificate 
he should not have a particular port revoked because of no service if he has a 
holdout of any sort and is offering a reasonable service under existing conditions. 
If a carrier is operating only within a portion of the territory assigned to him, 
there is no question but what the Commission should have authority to revoke 
that broad general portion of the certificate or permit not being used. There are 
a number of water carriers who have broad operating authority along the Atlantic 
seaboard from Maine to Texas, but who have not operated except within a small 
portion of that mileage for many years. In those cases, that portion of the 
authority which has not been exercised should be revoked. We are in full accord 
with the desire of the ICC to revoke dormant certificates held by operators who 
are not operating in any respect whatsoever, but feel that some protection should 
be afforded water carriers who are maintaining a reasonable operation within the 
scope of their authority. 

It should be noted that section 305 (a) requires water carriers to furnish trans- 
portation only upon “reasonable request therefor.”’ 

If the effect of these bills will be that the ICC shall not revoke operating 
authorities where extenuating circumstances exist for the inability of a carrier to 
serve a given port or given ports, then we are in favor of these bills. 

It should be noted that in reporting out a bill substantially similar to H. R. 
3289 during the 82d Congress, 2d session (8. 2364, as amended), the Senate 
Committee on Interstate and Foreign Commerce had the following to say in its 
report (rept. No. 1684): 
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‘The committee has, however 


ollowed the suggestion of the Commission and 
other witnesses by making the revocation power contingent upon willful failure 
to engage in or continue service. The committee thus spells out its recognition 


of the fact that the nature of water carriage and the size of its equipment makes 
it impracticable to provide service at all times and at all ports within the scope 
of operating authorities’’ (pp. 3-4 

If legislation such as it proposed by H. R. 3289 and H. R. 3792 is favorably 
reported by this committee, it is urged that water carriers be given protection in 
the manner urged in this statement and that appropriate clarifying language, 
generally similar to that quoted first above, be included in the accompanying 


committee reports 








